ACCOUNT. 

1. The fact that the items of an account are not charged in the order of their 
dates, if it could operate at all, would not necessarily raise any legal pre- 
sumption against the correctness of the account, but, at the most, would 
be a circumstance whose weight must be determined by the jury.—Ross, 

" Adm’r. v. Pearson 


ADMIRALTY, PROCEEDINGS IN, 

1. The courts of this State can proceed by admiralty process to enforce the 
collection of such debts only as constitute a lien on the vessel; and if the 
debt creates no lien, or if it has been lost or discharged, the court has no 
jurisdiction to proceed.—Schooner Southron y. O'Riley 

2. Under the decisions of this State, the court may look to the items of the 
account attached to the libel, to determine whether they constitute a lien 


on the vessel 

. But when the libel shows that the entire debt constitutes a lien on the ves- 
sel, and the account attached may be construed consistently with the 
libel, the Appellate Court will not, especially after a final decree, construe 
the account in such a manner as to infer that the debt, or any part of it, 
does not constitute a lien on the vessel 

. Justices of the peace had no admiralty jurisdiction previous to the act of 
1836. (Clay’s Digest, 139.)—Schooner Louisiana v. Fettyplace, Good- 
BE Winch isc sacs adncncescenescrsucvenscapcent sep esse enes 286 

. The act of 1841, which was designed to remove all doubts as to the con- 
struction of the act of 1836, confers upon justices of the peace the same 
admiralty jurisdiction when the sum claimed is less than fifty dollars, 
that was given by the act of 1836 to the Circuit and County Courts when 
the sum claimed was over fifty dollars; and that jurisdiction is confined 
to demands which arise from “furnishing materials, labor or stores, for 
the use of any steamboat or other water-craft.” 

. Debts or demands for dockage must be collected by common law process 
against the debtor, and not by admiralty process against the rem, unless 
such debts can be enforced against the vessels in the Admiralty Courts of 
the United States 


ADVERSE POSSESSION. 

1. Where the character of the defendant’s possession is in issue, it cannot be 
proved by general reputation, nor by the opinion of witnesses as to the 
actual condition of the property —Benje v. Creagh’s Adm’r 

2. In all cases where the fact of adverse possession is involved, the party 





claiming such possession must manifest it, by acts which, if brought to 
the knowledge of the opposite party, would clearly show him that the 
asserted was hostile to his own. .........-+sseeeeeeeeeees 151 
8. Where the defendant acquires and holds possession under the plaintiff, 
and, upon suit brought after the expiration of six years, attempts to de- 
feat the action by showing adverse possession, the character of that pos- 
session must be brought home to the knowledge of the plaintiff; and the 
jury are not bound to infer such knowledge, from the fact that the de- 
fendant claimed the property publicly and notoriously under an adverse 
DMNGA SE ENGL S04A bo asane® hap chebene pases ose éccccseccvepees 151 
4. Adverse possession is a question of fact, and the weight of circumstances 
tending to establish it must be determined by the jury, and not by the 
GIs on. 0.0s 0 to scccccccccccccncccccscc ecco peccccccccceccesoes 151 


APPEALS. 
1. The statute which limits appeals from an interlocutory decree dissolving 
an injunction, “to the next term of the Supreme Court,” means, the next 
term to which an appeal may be taken according to the general law regu- 
lating appeals.—Pearson v. Darrington, Adm’r............0+e+000% 169 
. 2. Such appeals are, in other respects, subject to the same rules which gov- 
ern appeals in other cases, and unless the decree is rendered a sufficient 
length of time before the commencement of the first term, of the Su- 
preme Court, to enable the appellants to give the citation required by 
the statute in cases of appeals and writs of error, the appeal is properly 
returnable to the next term of the court to which it may be returned, al- 
lowing to the appellants time to give the required notice............. 169 
8. Where the regular term of the Chancery Court commenced on the first 
Monday in December, and was limited to one week, and a cause was sub- 
mitted on a motion to dissolve an injunction, with the agreement of the 
counsel that the Chancellor should render his decree in vacation as of that 
term, and a decree dissolving the injunction was afterwards rendered, 
dated the 3rd of January, but not filed in the offjce of the register until 
the 10th of January. Held: 
That an appeal from this decree was properly taken to the next June 
term of the Supreme Court. ..........00cccceeseccwecccecceees 169 
4. Where, the damages claimed being less than twenty dollars, the action is 
commenced before a justice of the peace, and removed by appeal to the 
Cireuit Court, and the plaintiff there files a statement of his cause of 
~ action, to which a demurrer is interposed and sustained, and the plaintiff 
refuses to amend, the court may render judgment for tlre defendant, un- 
less the plaintiff offers to try the cause on its merits without any issue in 
writing —Burden v. The Mayor, de. of Mobile..................... 309 
5. After a cause which was taken to the Circuit Court by appeal from a jus- 
tice of the peace, has been once continued, it is too late for a party to 
object that he had no notice of the appeal; especially, when the judg- 
ment entry recites that “the parties were present at the previous term.” 
GE Ne BMIN. & pine. bb.cer> aston ines agdelekbleeiisevcubee 479 
6. A metion to dismiss the appeal, for the want of a sufficient appeal bond, 
should, be made at the first term of the court to which the appeal is 
Sans. 0.0.2.0, siksibae echeyiath ne anedb-oo.cevapenp osldobn meitilsa dt butts 479 


7. Although a judgment against one of the joint saloons of acme, who are 
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all sued jointly and served with process, is a discontinuance of the ac- 
tion; yet, where the proceedings are instituted before a justice of the 
peace, and a final judgment is rendered in the case, which is taken by ap- 
peal to the Circuit Court, the cause must be there tried de nove, without 
regard to any defect in the proceedings had before the justice......... 479 
8. Where a cause is removed by appeal or certiorari from a justice’s court 
into the Cireuit Court, the same nicety and particularity are not required 
in the statement of the cause of action as in cases commenced in the Cir- 





cuit Court.—Ganaway & Kimball v. The Mayor, &c., of Mobile........ 577 
9. But if the statement, which is filed in lieu of a formal declaration, does 
not show a cause of action, the defendant may demur,...........+.+> 577 


10. In an action instituted before a justice of the peace by the Mayor, Alder- 
men, &e., of Mobile against the defendant, for the violation of a city or- 
dinance, and removed by appeal into the Cireuit Court, the statement is 
fatally defective on demurrer, if it does not set forth the provision of the 
ordinance alleged to have been violated. .........seseeeeeeeee sees 577 


APPELLATE COURT. 

1. The Appellate Court will only consider such errors as are assigned and 
insisted on.—Van Eppes v. Smith. .......... 0. cc cece ceeeeneeeeees 317 

. When a bill is dismissed by the Chancellor, upon the final hearing on bill, 

answer, exhibits and proof, and the cause is brought to the Appellate 

Court by writ of error, where the decree is reversed, that court will not 

remand the cause, that further evidence may be taken, but will render 
such decree as the Chancellor should have rendered.—Grier v. Campbell. 327 

3. In reviewing the decision of an inferior court upon a question as to the 

competency of a witness, the Appellate Court will only look to the facts 

disclosed to that court, and will not consider other facts which were not 
brought to its view.—Lankford v. Keith & Weir. ..........000eee0e 342 

4. But when the incompetency of the witness is made to appear, in part by 

the record or the papers of the cause, and in part by parol proof, the Ap- 

pellate Court will not infer that the court below looked only to the parol 

proof, irrespective of the record ; especially, where the parol proof points 
to the particular paper in the cause which shows his interest.......... 342 

5. When no pleas are found in the record, and a trial is had on the merits, 

the Appellate Court will only presume that such pleas were filed as went 

to the merits of the action, and will not presume that a special plea, 

, technical in its character, and not reaching the merits of the cause, was 
GP OTE Oe Ue Ons ccc ccccscscccenscesestenccacgucapant 393 

6. Where the witness appeared in the court below, and rendered his excuse 

upon scire faciazs, and the bill of exceptions states that he “had been 

duly subpeenaed,” it is not necessary that the subpcena should appear in 

the record, to enable the Appellate Court to consider the errors assigned. 
—Maclin et al. v. Wilson... 2.0.0... ccc cece ccecccccccesscsccues 670 

7. When the judgment entry describes the plaintiffs in attachment as “plain- 

tiffs in execution,” and declares that the property levied on was found 

“subject to plaintiffs’ execution,” instead of “attachment,” the error is a 

mere clerical misprision, and will be considered as amended in the Ap- 
pellate Court.—Powell v. Hadden’s Ex'rs........2..2sseeeeeeeeeees 745 


to 


ASSUMPSIT. : 
1, Assumpsit and trover cannot be joined in one declaration, and such mis- 


/ 
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joinder is bad on general demurrer—Copeland v. Flowers............. 472 
2. Rents received by defendant under an adverse holding, cannot be recov- 
ered by the rightful owner in assumpsit for money bad and received ; but 
if the holding is not adverse, they may be recovered in that form of ac- 
tion.—Price v. Picket et al....... Bees Sbet OPE PS er ery «. 741 
3. Tenants in common of land may sue jointly tn seommnpelh toe seeney had 
and reeeived to recover the remts...........secscscceecscesceeeess 741 
4. Money voluntarily paid, with full knowledge of the facts, cannot be re- 
covered back ; but having the means of ascertaining the real facts, is not 
tantamount to actual knowledge of them.—-Rutherford v. McIvor..... . 750 
5. When money is paid under a mistake of fact, it may be recovered in as- 
cumpelt without = previous demand. wo Sebd CICS aE. ia SOR AT 750 


ATTACHMENT AND GARNISHMENT. 
1. The process of garnishment relates only to the time of its service; and if 
there is no indebtedness at that time from the garnishee to the defendant 
in the attachment, the plaintiff is not entitled to a judgment, although it 
may appear that between the time of service and answer the garnishee 
became indebted, and paid the debt to the defendant in attachment.—Roby 
CANIN eo hod 0400.0: 9:00.00 90 080000 0006400 000 5065 esiebes oon cie 60 
4 2. The legal rights only of the defendant in attachment can be reached by 
process of garnishment, that is, such debts as he can himself enforee by 
suit at common law, and also, such property as would be liable to seizure 
and sale under execution against him, if the sheriff could get possession 
Dai ee Gelltatns 20g woes 00s ewbeses cesdcoeb dedvtnbosntsccees 60 
8. Before the service of the garnishment, the garnishee had shipped to New 
Orleans a lot of cotton belonging to the defendant in attachment, on 
which he had made a large advance of money, to be reimbursed from the 
proceeds of the cotton when sold. After the service of the garnishment, 
but before answer, the cotton was sold, and the proceeds were paid to the 
garnishee, who retained the amount due him for advances, and paid the 
surplus to one claiming to be the transferree of the defendant in attach- 
ment. Held: 
That the plaintiff was not entitled to judgment against the garnishee, on 
RAE Debts o0. 5.5 occ cin dsp ctecticccondeseetesecoed 60 
4. To entitle a plaintiff in attachment te a judgment against a garnishee on 
his answer, it must appear that there is a debt due from the garnishee 
to the defendant in attachment; and should the answer disclose that the 
debt had been assigned before it was attached, then no judgment can be 
rendered against the garnishee without bringing in the assignee to con- 
test his right to it.—Connoley v. Cheesborough...................40- 166 
5. The theory of a bill of exchange is, that the drawer has funds in the 
hands of the drawee, and by drawing a bill on the holder of such funds, he 
sells or assigns them to the payee; and if the drawee declines to pay on 
the ground that, since the drawing of the bill, the funds have been at- 
tached in his hands, and the payee fails or omits to have the bill protest- 
ed, then the payee cannot be considered as having abandoned his equita- 
ble right to the fund, and should be preferred to or attaching creditor, 
Sp cpcteites wb Mewiisie's oisisioe son oie oid cae wbTG oes ce wesecssviccveses 166 
6. In a suit against a non-resident defendant demmaneed by attachment, if 
the plaintiff makes a simulated levy on property to which the defendant 
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has no claim or right, the levy will not have the effect of constructive 
notice, so as to authorize the court to render judgment ; a judgment pre- 
‘dicated on such levy is no more binding than a judgment rendered upon 
ordinary process of which the defendant had no notice whatever; and it 
is immaterial what length of time elapses between the levy and rendi- 
tion of judgment, since the court has no jurisdiction to render any judg- 
ment at all—Grier v. Campbell................4. SB daleie weleeae «ei 39T 
1. It seems, that, upon the authority of Thornton v. Winter, 9 Ala. 618, the 
levy of an attachment, in good faith, upon a brass candlestick, really the 
property of the defendant in the attachment, would be sufficient to sus- 
tain a judgment against the defendant, such levy falling within the letter 
of the statute; bat whether such levies conform to the spirit and intent 
of the statute, and should not be wholly disregarded, upon the maxim 
“de minimis non curat lex.” Quaere?..... cc ccc cccccccccccccesecs 827 
8. A variance between the writ of attachment and the bond and affidavit, if 
available at all to the defendant, can only be taken advantage of by plea 
in abatement.—Goldsticker v. Stetson & Co... ........00ecceseceees 404 
9. When an issue is made up between the plaintiff in attachment and one 
claiming to be the transferree of the property or debt attached, the plain- 
tiff is entitled to open and close the argument of the case, although the 
issue is so framed that the transferree is made to afirm the fairness and 
good faith of the alleged transfer-—-Grady’s Adm’r. v. Hammond...... 427 
10. An action on the case lies to recover the damages actually sustained by 
the wrongful suing out of an attachment; and if the attachment was 
sued out maliciously as well as wrongfully, vindictive damages may also 
“be recovered, without, in either case, waiting for the determination of the 
attachment suit—Seay v. Greenwood.. ..........sccececeeeseneeuee 491 
11. The costs of the justice’s court, before whom the attachment was stints 
able, are recoverable in case, as part of the damages actually sustained; 
but where the case is taken by the defendant to the Cireuit Court, by ap- 
peal, where he files his pleas, and afterwards withdraws them, for a val- 
uable consideration paid him by the plaintiff, and suffers judgment by nil 
dicit, he cannot recover the costs of the Cireuit Court............+00+ 491 
12. Reasonable and necessary counsel fees expended in the defence of the 
attachment suit, are recoverable in case for the wrongful suing out of the 
WE lewiasis so dsisidsinn snr cbc tied econ deetive wae cee 491 
13. It is erroneous to render judgment against a garnishee, on an answer ad- 
mitting, that, being indebted to the defendant in attachment, he exeeuted 
certain bills of exchange, payable at a future day, to a third person, 
which the defendant accepted in discharge of said indebtedness, and that 
he had never been notified of their transfer; the payee of the bills, 
though not technically a transferree. is within the spirit of the act of 
1840, and should be brought before the court, if the plaintiff wishes to 
contest the actual ownership of the debt——Andrews v. Union Bank Ten- 





576 
14. When judgment is rendered by a justice of the peace against a garnishee 
on his answer, who takes the case to the Circuit Court by appeal or cer- 
tiorari, he is entitled to the privilege of answering over; but he will be 
held to have waived this privilege if he does not claim it by offering to 
make further answer—Oase & Pate v. Moore... ........600e0ee000+> 758 
15. When the proceedings are commenced in the Circuit Court, judgment by 
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default cannot be rendered against a garnishee, until the fourth day of 
the term ; but this does not apply to cases brought into that court by 
appeal or certiorari at the instance of the garnishee.................. 158 
16. A judgment rendered against a garnishee will be reversed on error, 
when the record does not show that the plaintiff had obtained judgment 
against the original defendant... .............0000seeeeceeeseccces 158 
17. The grantor in a deed of trust who remains in possession of the personal 
property conveyed by it after default made, has not such an interest as 
is subject to be levied on by attachment, when the deed gives the trustee 
power to sell so much of the property as will pay the demands then due; 
and this, although only a portion of the demands secured is due and 
unpaid at the time of the levy of the attachment, and the property con- 
veyed greatly exceeds in value the sum due.—Thompeon v. Thornton... 808 





ATTORNEY AT LAW. 

1, An attorney at law may interpose the plea of the statute of limitations, 
when sued by his client for money which he has collected as attorney, and 
failed to pay over.—Kimbro v. Waller... ..........0000+000eeeeeee- 376 

2. Although no action can be maintained against an attorney at law for fail- 
ing to pay over money collected for his client, until he has failed or re- 
fused to pay it over after demand made, yet the client cannot, by this 
principle of law, excuse his laches in not making a demand within a 
reasouable time after the collection and conversion of the money by the 
GPRMGFocidic vedic cece ceccveccecsccecccceccesccccceccwsseccccce 376 

3. In assumpsit against an attorney at law for money collected as attorney 
and not paid over, defendant pleaded the statute of limitations, to which 
plaintiff replied ‘that the money sued for was collected by defendant, as 
an attorney at law, in the State of Tennessee, and that no demand was ~ 
made of him for said money until a short time before the commencement 
of this suit, and that the statute only began to run from the demand.” 
Held : 

That the replication was demurrable. 376 

4. In an action on the case against attorneys at law for negligeuce and un- 
skillfulness in the management of a suit, a count is sufficient which alleges, 
after stating defendants’ professional character and retainer by plaintiff, 
that they conducted the suit so negligently and unskillfully, “in not hav- 
ing a certain writ of attachment, affidavit and declaration, before then 
prepared by the said defendants in the said action, prepared and drawn 
up and filed, and made out according to the laws of said State and rules 
of said court, that the said plaintiff, by the said neglect; unskillfulness 
and default of said defendants,” dc., ‘was hindered and prevented from 
recovering judgment,” &c., “and was forced and compelled to release 
and dismiss the levy of said writ of attachment,” de, ‘by reason 
‘whereof, the said plaintiff has been prevented from recovering her de- 
mand,” &e.—Walker Ex. v. Goodman & Mitchell..................6- 647 

5. So also, a count which alleges, that the defendants, through want of care 
and skill, “‘did dismiss the levy of a certain writ of attachment, before 
that time levied on the property of the defendants therein, “and did dis- 
miss, relinquish and release all liens which had attached or accrued by 
virtue of said levy,” <c., and that, by means of the unskillful and negli- 
gent management of the defendants, the plaintiff “lost her said demand, 
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and the mscane-of, renovening.snd.caileatiog the same,” wast. a sub- 
stantial eause of action... ... dp bbivcde bone gemgee ohd iemiene eas abmees, 647 


BAILMENT. 


1. 


9 


As ageneral rule, it is the duty of the hirer, in the absence of any éxpress 
stipulation, to return a slave when the bailment is determined; and on 
his failure to do so, the bailor may either treat the bailment as ended, 
and bring his action, or, where the hiring is from year to year or a less 
time, may consider the bailment as continuing or renewed; and in this 
class of cases, the question whether the bailment continues is for the jury 
to determine.—Benje v. Creagh’s Admr..............ccecccceeccess 151 
A bailee who is guilty of a conversion by selling or adnohanygloly the prop- 
erty committed to him, is a competent witness for his bailor, in detinue 
for its recovery, his interest being exactly balanced—Oliver v. McClellan. 675 


BASTARDY. 


z. 


When a party is bound over to appear before the Court of Probate, on the 
charge of being the father of a bastard child, no further notice to him is 
required, but the court may investigate the charge and render judgment 
against him in his absence; his non-appearance furnishes no reason for 
suspending or thwarting the action of the court.—Seale v. McClanahan. 345 


. In proceedings under the bastardy act, the Court of Probate has but a 


limited jurisdiction, to be exercised in a special manner; and this jurisdic- 
tion attaches when a party is bound to appear before it, on the charge of 
being the father of a bastard child, at its session next after the bond is 
taken; but it hasno power to take cognizance and proceed ez parte with 


. If the bond does not conform to the statute, in requiring the defendant to 


appear at ‘the next term” after itis taken, it is void, and the proceed- 


. A judgment rendered by the Court of Probate under the bastardy act, 


though not in favor of any person by name as plaintiff, is nevertheless 
sufficient, since the statute points out with certainty who is the plaintiff. 345 


. In the absence of statutory regulations the father is under no legal obli- 


gation to support his illegitifnate child; the statute prescribes the only 
legal mode by which this support ean be obtained —Simmons v. Bull... 501 


. A bill filed by an infant bastard by its next friend, alleging that the de- 


fendant was its father, and that he, to avoid the statutory liability for its 
support, had removed beyond the jurisdiction of the State, leaving prop- 
erty, out of which the bill prays that provision may be made for com- 
plainant’s support, is without equity... ....... 0. cece ee eee cree eeeee 501 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


FB 


9 


4c. 


3. 


Any act of the plaintiff, from which he may sustain any detriment or in- 
convenience, or from which the defendant derives a benefit, is a sufficient 
consideration to support a promise.—-Holt v. Robinson.......... eovees 106 
Where a sheriff, having av execution in his hands, is referred by the defen- 
dant toa third person, from whom in settlement of it he takes his prom- 
issory note for the amount, and then returns the execution satisfied, the 
plaintiff may have the return set aside, as prejudicial to his rights ; but 
the sheriff himself is bound by it, and can neither amend nor set it aside. 106 
And in such case, a promissory note afterwards executed to the sheriff by 
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the executor of the defendant, in consideration that the sheriff should not 
set aside or amend his return, and should pay the judgment himself, is 
without any legal consideration to support it... ........++0++ aapasps 108 
4. Nor does the circumstance that the executor, at the time of the execution 
of his note, had a full knowledge of all the facts, in any manner affect the 





validity of the note.,....-..+-+ sercrenerercreceecccrseneernsers 106 
5. The consideration of a note may be inquired into and impeached without 
@BWOIM les... 22.2... s ce ccemocersecrccereseesecerccscscseess 106 


6. The theory of a bill of exchange is, that the drawer has funds in the hands 
of the drawee, and by drawing a bill on the holder of such funds, he sells 
or assigns them to the payee; and if the drawee declines to pay on the 
ground that, since the drawing of the bill, the funds have been attached 
in his hands, and the payee fails or omits to have the bill protested, then 
the payee cannot be considered as having abandoned his equitable right 
to the fund, and should be preferred to the attaching creditor in a contest 
at law.—Connoley vy. Cheesborough.. .......-.+++0++05 avons venet 166 

7. A written order in the following language, viz: “Messrs. C. & M, 
attys—Please pay D, W. two hundred and ninety three dollars and 
seventy-five cents, and all interest on the same, the demand I have against 
the estate of D. Y., deceased. Sept. 11, 1843,” is neither a bill of ex- 

. change, nor such a written instrument for the payment of money, as, 
under the statute of this State, may be assigned, so as ,to entitle the 
assignee to sue on it in his own name.—-West v. Foreman.........-.- 400 

8. A note given in consideration of services rendered by the payee as a phy- 
sician, when he has not obtained a license, is made void by statute, 
(Olay’s Digest, 487,) yet if he sells drugs and medicines apart from his 
professional business as a physician, he may recover for them; and where — 
they constitute a part of the consideration of the note, the true question 
to be determined by the jury is, whether such drugs and medicines were 
prescribed, administered or furnished by the payee in the capacity of 
physician, or sold by him as a druggist or apothecary—Holland v. 
Bis 0b 65 seins exinnsinins oboe cnn cvs ore sc aniodn agit coos ce aedbe 680 

9. A promise in writing by one firm to pay a specified sum on a day certain 
to the order of another firm which has a common partner, is not a promis- 
sory note until assignment; but when assigned by the latter firm, the as- 
signee must be regarded, as between himself and the makers, as the real 
payee, and may maintain an action in his own name against the makers. 
(Goldthwaite, J., expressing no opinion. )}-—-Murdoek v. Caruthers... .... 785 

10. The statute of 1828 (Clay’s Digest, 383, §12,) was not intended to con- 
fine and limit the right of the assignee to sue, to those cases only in which 
the payee could have maintained his action, but to confer upon the as- 
signee the additional right of suing the maker in any form of action 
which the payee could legally resert to, “whether debt, covenant or 
-assumpeit.” (Per tot. cur). 0... c.c cece cc cccccnccccccececsecvens 785 

11, When a note is given, payable at a particular future day, upon the con- 
sideration that the payee agreed to perform certain services for the maker, 
and no time is fixed for the performance of the services, the maker can- 
not defeat a recovery, on the ground that the payee has not yet rendered 
the entire services contemplated by the agreement, when the payee is in 
no default, but able, ready and willing to comply with the contract on 
his part.—Walker v. Clay and Olay... .......0.0.. 00000 ccc eu cee eees 797 
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12. Where s note is given. payable “ix months after date,” “for value re- 
ceived,” in consideration of the payees’ agreement to perform certain 
services as attorneys at law for the maker, and no time is fixed for the 
performance of the services, parol evidence is inadmissible to show that 
the note was not to be come Er r/o PNA ONIeS 
Py oer ee Dates rcceceden s 199 


BONDS AND COVENANTS. 


1, Where a bond is conditioned for the payment of money at a certain day, 

the whole debt accrues from the day mentioned in the condition, and does 

not wait the damnification, although it may appear that the bond was 

given by way of indemnity merely; and the same rule applies to cove- 

nants.—Hogan’s Exr. v. Calvert, Admr.,..........seeceseceseeveces 194 
2. The general rule is, that it is sufficient to assign a breach in the wool of 

the contract ; if the language employed is co-extensive with the words 

of the condition, and negatives its performance, it is sufficient.—Pryor v. 

DaRicin.n.04 nA toe sens donne can nets + aicatesions cadiens so odes ok 893 
8. In debt on bond given for the security of costs, it is not necessary to al- 

lege in the declaration, that an account or bill in writing containing the 

particulars of the fees was produced or ready to be produeed to the de- 

fendant, nor that the clerk and sheriff kept fee books in which were en- 

tered the fees sought to be recovered.—Pryor v. Beck... .........2++: 393 
4. In debt on bond, executed in pursuance of an order of the Chancellor, 

as a condition precedent to the issuing of a ne exeat, the condition of 

which is that the plaintiff in the writ shall prosecute his suit and writ 

to effect, or, failing therein, shall pay or cause to be paid to the defendant 

“all such costs and damages as he may sustain from the wrongful suing 

out of said writ,” the plaintiff can only recover for the damages actually 

sustained by the wrongful suing out of the writ, and not such damages 

as he might recover in case if the writ had been sued out maliciously ; 

the writ may have been sued out wrongfully, and yet without malice.— 

Spivey v. MeGehee etal. .........cceccccccccccvccccccc sees sble'tus 417 
5. But the plaintiff cannot recover upon proof merely that the ne exeat 

was wrongfully sued out; he must also show, that the writ was not 

prosecuted to effect within the meaning of the bond...........0+0++: 417 
6. Where a contract is made for personal and individual services, at a stipu- 

lated price, and for a specific period, the party whose services are thus 

engaged, upon being discharged by the other without cause, before the 

expiration of his term of engagement, may recover the amount agreed to 

be. paid for the entire term.--Ramey v. Holeombe.. .........++++++++ 567 
4%. He may, however, consider the breach of the contract by the opposite 

party as terminating the contract before the period fixed for its perform- 

ance; but, in such case, it is doubtful whether the same rule as to dama- 

ges would apply... ........-ceccerecceerenereteeeeecasecenaenes 567 
8. A contract by which plaintiff undertook, for a specified time, and at a 

stipulated price, payable quarterly, “to feed and have attended to the 

hack horses of” the defendant ; “to treat said horses as well as stage 

horses are usually treated; to have them harnessed, or to assist the —_ 

in doing 80, when necessary ; to have them taken to the shop to be 8 

and also to board the driver, is not a contract for the personal services of 

the plaintiff, but may be assimilated to a contract for work to be per- 
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formed, or materials to be furnished, at e apy ee vara 





9. In debt on an attachment bond, where the bond set out in the declaration 
recites that “Robert Cornell and Charles Cornell had, on the day of 
the date of said writing obligatory, prayed an attachment, at the suit of 
said Robert and Charles Cornell, merchants and partners, using the name 
of Cornell & Brother,” while the bond set out on oyer recites that “ John 
J. Steiner hath, on the day of the date hereof, prayed an attachment, at 
the suit of Robert Cornell and Charles Cornell, merchants and partners, 
using the name of Cornell & Brother,” the variance is not material, as 
these recitals do not form an essential portion of the condition of the 
bond.—Dickson v, Bachelder.. ............ 2. cc cceececececeeeeeecs 699 
10. Nor is it a fatal variance, that the declaration proceeds as on a bond 
given for an ancillary attachment, while the bond set out on oyer is, in 
form and substance, a bond for an original attachment............... 699 
11. When suit is instituted on an attachment bond, to recover the damage 
actually sustained, it is only necessary to aver in the declaration that the 
writ was wrongfully sued out.... 2.2.2... 0. cece cece cece cece eeeees 699 


BOUNDARIES AND SURVEYS. 

1. The boundaries of sections of land have been fixed, and their lines and 
corners marked, by the Government of the United States, and the boun- 
daries thus marked and established, cannot be altered or controlled by 
any other survey ; but the lines run t» divide the sections into halves and _ 
quarters, if erroneous, may be corrected; for they are subdivided by law, 
and if the officer, in running the subdivision line, makes a mistake, it can 
be corrected by running the line according to law.—Nolin v. Parmer.... 66 

2. Although an ex parte survey, made by a county surveyor without an or- 
der of court, may not within itself be evidence, yet the surveyor may be 
examined personally to prove the boundaries of the land, and may illus- 
trate his evidence by his own survey; and when the surveyor, by his 
own testimony, has proved the aceuracy of his survey, it may then 
go to the jury, as testimony tending to prove the locality of the land and 
Mp Rrra iis sis se 6.5 iss ein os ws Kbles tips ticnde oeeaian 06 dale 66 

3. The parol testimony of the surveyor in such case is admissible, although 
he testifies that all his knowledge respecting the boundaries of the land 
was derived from the survey which he had made... ..... Bald 663 dei nigess 66 


BOUNTY LANDS. 
1, Land warrants, granted under the act of Congress, unless specifically de- 
vised, pass to the heirs at law.—Atwood’s Heirs v. Beck, Adm’r...... 590 
2. The proviso to the act of Congress of February 11, 1847, conferring 
bounty lands on soldiers, was intended to protect not only pre-emption 
claimants, but also those who had actually settled and cultivated the pub- 
lic lands, although they might not under the law be entitled to a pre- 
emption.—Oruise v. Riddle........... 0. .ccegsscccseccccscesecess 791 
8. But if this proviso of the act is disregarded, and the bounty land claim- 
ant obtains from the register a certificate for land which is actually set- 
tled and cultivated by another, the settler cannot defeat the title of the 
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4. It seems, that the settler’s remedy is by application to the Government, to 


reeall the certificate, or refuse the patent if it shall appear that it was 
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wrongfully obtained... ...........+.++4 ia nidigis eee bi btn s Saswbainsic:. 791 
CERTIORARL 


1. A certiorari, to remove a cause from a justice's court into the Circuit 


Court, should not be dismissed because the petition does not set forth a 
sufficient reason for its issuance—Van Eppes v. Smith............... 


2. Mandamus, when directed to an inferior tribunal, is a writ which seeks to 


eompel action; but it does not point out to that court how it shall act in 
a matter over which it has a discretionary power of decision. Certiorari, 
on the other hand, is a writ revisatory in its nature, and is issued for the 
purpose of enabling the superior court to correct the erroneous action of 


the inferior.—Lamar v. Commissioners’ Court of Marshal] County...... 772 


CHANCERY. 
1. A bill which alleges that the complainant had advanced money to one of 


2 


the defendants, and also executed to him, for his accommodation and 
without consideration, a promissory note for a large amount, and had ta- 
ken from him a deed to a house and lot, which was absolute on ‘its face 
but intended as a mortgage for the security of the debt created by the 
loan of the money and the note, that said defendant had, without consi- 
deration, transferred said note to his co-defendant, who was cognizant of 
the facts attending its execution, and who afterwards recovered a judg- 
ment on it against complainant; and which asks, that the deed may be 
declared a mortgage, that the mortgage may be foreclosed, and that the 
jedgment at law may be enjoined, is not wanting in equity, although its 
allegations as to complainant’s failure to make his defence to the suit at 
law would not be sufficient to entitle him to relief against the judgment, 
if the bill were filed for that purpose only.—Bryan and McPhail v. Cow- 


. The grantee of a deed, which is absolute on its face, may come into a 


court of equity to have it declared a mortgage............000e0000: 


3. An agreement that a deed absolute on its face should operate only as a 





mortgage, must be contemporaneous with the execution of the deed it- 
self; otherwise, unless supported by some new consideration, it is nudum 
pactum, and no right can arise under it. ..........6. 0c cece eee eeeees 


. When the settlement of an estate has been removed from the Court of 


Probate into the Court of Chancery, by a bill regularly filed, and the 
latter court has rightfully taken jurisdiction, and the defendant has an- 
swered the bill, and the cause is progressing in the equity forum, the ad- 
ministrator, pending such suit, proceeds in the Court of Probate at his 
peril, and is liable to have his acts reviewed; and any rights which he 
may acquire by reason of the action of the Court of Probate, may be 
divested by the Court of Chancery, if such rights in any wise conflict with, 
or embarrass the proper administration of the estate in equity.—Pearson 
v. Darrington, Adm’r...........cccerececcccscccesseseecedontes 


. Where the settlement of an administration is withdrawn from the Or- 


phans’ Court, by a bill filed in the Court of Chancery, and the cause is 
progressing in the latter court, it is competent for that court, if the exi- 
gencies of the estate require it, to direct, by interlocutory decree, a sale 
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of the slaves belonging to the estate, for cash, shed ensitanl eomnca of tht 
year for selling such property, upon the petition of the administrators or 
of the creditors; and this, even before an accounting is had between the 
administrator and the complainants..............00005060 0000000 
6. And if, in such case, the administrator invokes the aid of the Orphans’ 
Court, and obtains an order of sale, and purchases the slaves sold for 
himself, it is the duty of the Court of Chancery, to provide that the 
slaves so purchased by him shall be forthcoming to abide the final decree 
MRTG ES Fc cc cae cece ccc ccncccccncccccesccseccccccces 
7. If an administrator, pending a suit in equity for the settlement of the es- 
tate, pays demands against the estate, and seeks to indemnify himeelf, 
by selling the property, under an order of the Orphans’ Court, and pur- 
chasing it himself; or, if he has extingnished demands by giving his indi- 
vidual obligations, which have been reduced to judgments, and he seeks, 
by a purchase of the property, to invest himself with the title, so as to 
make it subject to levy; in either event, the Court of Chancery will hold 
the property subject to its control, to abide whatever decision the justice 
and equity of the case may require to be made on the final hearing. . . . 
8. A distributee’s undivided interest in an unsettled estate may be set apart 
in equity by his judgment creditor, and subjected to the satisfaction of 


9. But in order to do this, it is indispensably necessary that the Chancellor 
should proceed to make a final settlement of the administration, and 
the portion of the judgment debtor from the remainder of the 

estate. before a final decree ean be pronounced condemning such portion 
to the payment of the demand. To this end, the master should take just 
such an account of the affairs of the administration, as is required to be 
taken by the Court of Probate on the final settlement of intestate’s es- 
tate ; and when this is done, the Chancellor should direct the estate to be 
distributed among the parties in interest, in a manner as nearly conform- 
able to that pointed out by the statute for the government of the Courts 
of Probate as is practicable, and then direct the sale of so much of the 
ya ho. oo, SSE eat 
isfy his demand... ..... 2.0200 cere eee e cece eee cn een ceneeeeeeees 
11. When a bill is filed by a creditor, to subject to the satisfaction of his 
judgment his debtor’s undivided interest in her husband’s estate, of which 
she is administratrix, and to set aside as fraudulent a deed conveying all 
her interest in the estate to her children, who were the other distributees, 
to which bill the widow, individually and as administratrix, and the other 
distributees are made parties defendant, a decree in favor of the cem- 
plainant which directs “the defendants” to pay into court the amount of 
complainant's judgment, and execution to issue against them in default 
of payment, is erronGous.... 6.6.6.6. ee cece eens ce cece ec ececenes 
11. The second head-note in Brown v. Lang et al, (14 Ala. 719,) corrected. 
12. A court of equity will not reform an instrument which speaks the true 
agreement between the parties, although they may have mistaken the 
legal consequences of the agreement.—Larkins et al. v. Biddle et al... . 
13, But where the instrument does not express the agreement between the 
parties, from the ignorance or want of skill of the draftsman, or from any 
other cause, equity will reform it........ Be Ghu Neub oSb ~deadddnanve 
14. A deed of gift drawn by the grantor himself, which, by reason of his 
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ignorance of the law. does not express his intention, may win reeemed.i in 
QUT issih 06 cninwior ans b eee ivinpcicideipioncmeame eeicrcessececees 252 
15. A conveyance executed by an insolvent to one of his creditors, abenlnte 
on its face, but accompanied by a contemporaneous parol agreement that 
it should operate only for the grantee’s indemnity, is fraudulent and void 
as to the other creditors of the grantor, and will be set aside in equity. 
—pent y. Hamng, TR dial. «ov wens accceonps op 400es caheceent 264 
16. If the land has been sold by the grantee to a bona fide purchaser for a 
valuable consideration, who is not made a party to the bill filed by the 
creditors of the grantor, the land itself cannot be subjected to the com- 
plainante’ demand... .....5...00.-cescc-cecccccee Ceerevecese recs 264 
17. But the proceeds of the sale in the hands of the fraudulent grates may 
be subjected, and so far as any portion of the same can be traced into 
other property purchased or exchanged by him, a court of equity will 
fasten a trust upon it in favor of the creditors. ..........sceeeeceees 264 
18, The fact that the fraudulent grantee was also a creditor of the grant- 
or’s, only proves that the transfer to him was upon a valuable considera- 
tion, but does not give him a superior equity to complainant's. Evidence 
of the fraudulent intent supersedes the whole inquiry into the considera- 
tion; for, no merit in any of the parties to a transaction can save it, if it 
carries intrinsically or extrinsically the evidence of fraud.......... 264 
19. The enforeement of the specific execution of a contract in a court of 
equity, is not a matter of right in either party, but a matter of sound, 
reasonable discretion in the court; and the court uniformly refuses to 
decree a specific performance, except in cases where such a decree would 
be strictly equitable.—Blackwilder v. Loveless. ..........seeeseeee: 371 
20. It requires much less strength of case to enable the defendant to resist a 
bill for the specific execution of a contract, than it does on the part of 
the plaintiff to maintain his bill; for, if the bargain be hard and uncon- - 
scionable, or, if the specific execution of it would, under all the cireum- 
stances, be inequitable, the Chance'lor should refuse to decree a specific 
execution, and should leave the parties to their remedy at law........ 371 
21. Where the complainant, having recovered a judgment against defendant, 
in an action of unlawful detainer of certain lands in defendant's posses- 
sion, worth $300, to which defendant claimed title, and on which he had 
a growing crop, and having a writ of restitution in the hands of the 
sheriff, procured defendant te enter into a contract, by which, in consider- 
ation of complainant’s note for $30, and the retention of possession for 
the remainder of the year, a period of four months and a half, defendant 
promised to deliver up the land at the expiration of the year, and exe- 
cuted to complainant his bond for title, the specific exeeution of the 
contract was refused, and the bill dismissed at complainant’s costs..... $71 
22. A bill filed by an infant bastard by its next friend, alleging that the de- 
fendant was its father, and that he, to avoid the statutory liability for 
its support, had removed beyond the jurisdiction of the State, leaving 
property, out of which the bill prays that provision may be made for 
complainant’s support, is without equity.—Simmons v. Ball.: . 0.2000 -- 501 
93. The fact that a mortgage contains a power of sale does not deprive a 
court of chancery of jurisdiction to foreclose—Carradine v. O'Connor... 578 
24, A bill filed by the cestui que trust to set aside a sale at which the trustee 
became BE purchaser, is demurrable, if it does not contain an offer, or 
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what is equivalent to an offer, to do what is equitable, by the repayment 
to the trustee of the amount actually paid by him.—Gunn v. Brantley. . 
25. But the bill is not demurrable on this ground, when it alleges that the 
rents and profits received by the trustee are sufficient to reimburse him 
for the amount paid by him, and the complainant offers, if they are not 
sufficient, “to abide the decree of the eourt.”. ........0... 0000 c eee 
26. The vendor is net a necessary party to a bill filed by one of his ven- 
dees against anvther, respecting transactions between them under a 
contract for the division of the land, when he has divested himself of all 
interest in the subject matter of the suit, by making title to the land to 
one of the vendees and taking up his bond for titles to the two jointly, 
and the complainant does not complain of his action in this respect... . 
27. If objections to testimony are taken before the commissioner and are 
overruled by him, they must be regarded as waived, unless brought to 
the notice of the Chancellor by exceptions filed or motion to suppress. . . 
28. In all cases of concurrent jurisdiction, statutes of limitation are equally 
as obligatory in courts of equity as in courts of common law; and in 
many eases, mere lapse of time and the staleness of the claim will con- 


stitute a defence in equity, when the statute does not apply.......... 5 


29. An answer contradicted in a material poiut loses its weight as evi- 


30. If, through mistake, a written agreement contains substantially more or 
less than the parties to it intended; or, if, from ignorance or want of skill 
in the draftsman, the object and intention of the parties, as contemplated 
by the agreement, is not expressed in the written instrument, by reason 
of the use of inapt expressions, equity will interpose, upon clear and 
satisfactory proof of such mistake, and reform the instrument, so as to 
make it conformable to the true intent of the parties. —Trapp & Hill v. 
RE Ae eee, ono ee eo aa bade Cie ls NGC CEE vd edevegess 

31. But where the instrument speaks the true agreement between the par- 
ties, equity will not reform it because one or both of them may have 
mistaken its legal consequences. .......... 6. cee ee eee eee eee nees 

32. Where a debtor executed a deed of trust to secure certain of his credit: 
ors and sureties, and included in it certain notes on which one of the bene- 
ficiaries was supposed to be bound as surety, describing them as notes on 
which said beneficiary was security, under the belief that, if he was not 
bound, the misdescription would exelude the holder of them from any 
benefit under the deed, the deed was reformed in equity, upon proof of 
the mistake, and that the grantor intended to seeure the said beneficiary 
only, and not the notes... ............sceeeeceees REWER 0 sid ee Wibis'ce 


CHANCERY PLEADING AND PRACTICE. d 

1. The proof must be clear and convincing, to enable the court to declare an 
absolute deed a mortgage. Loose declarations of a trust, especially after 
great lapse of time, will not be allowed to overturn or affect the written 
contract of the parties—-Bryan and McPhail v. Cowart.............. 

2. An answer which denies the allegations of the bill upon the knowledge 
of the respondent must prevail, unless it is disproved by the testimony 
of one witness with strong corroborating circumstances, or by two posi- 
tive witnesses. These witnesses must not only be credible, but their 
opportunities of knowing the facts about which they depose must be 

a sc ces cece cccccsccccccccccsecccccccccscccccseGepoepeces 
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gage, and does not examine the subscribing witnesses to the deed, to prove 
what transpired at the time of its execution, the fair presumption is, that 
their testimony would militate against him; and such failure casts a shade 
of suspicion on his cause, which will induce the court to regard with more 
jealousy, and examine with stricter serutiny, the less convincing proof on 
WH PN. Si TE Od Sree eu TS ue, UND ad 
4. When the complainant fails to make out the only ground for relief which 
givesa court of equity jurisdiction of his case, his bill cannot be retained 
on account of other grounds of relief, even if the proof sustains them. . 
5. When a reference is made to the master, and he disregards the instruc- 
tions and directions of the Chancellor, or does not farnish in his report 
the facts necessary to enable the court to proceed to a final decree on the 
merits of the case, the report should be set aside, even if no exceptions 
are taken to it.—Lang et al. v. Brown. ............ 00 cece eee eeeees 
6. Itis the duty of the master to obey the instructions of the Chancellor; and 
if it is desired that the Chancellor should review his directions, the party 
supposing himself to be aggrieved by this obedience of the master, may 
take exceptions, and by this means bring the point again to the attention 
of the Chancellor. If, on the argument of these exceptions, it should be 
made to appear that the justice of the case cannot be got at, without an 
alteration of the decree, in conformity with which the report is made, the 
Chancellor should direct the report to stand over, and order that portion 
of the decree containing the erroneous directions to be reheard........ 
7. It is not competent for the court, upon exceptions, to make an order ineon- 
sistent with the decree; from the time the decree is pronounced, all the 
subsequent proceedings should be consistent with it..............2.4. 
8. When the report of the master is in direct opposition to the original de- 
cree, an order of the Chancellor confirming it, may be reviewed in the 
Appellate Court, without exceptions to the report in the court below. . 
9. Where the general right claimed by the bill is the same as to all the de- 
fendants, an objection for multifariousness, on the ground that the defend- 
ants have distinct and separate interests, cannot be sustained.—Larkins 
Chall:'v: Biddle ot abs ois). t iio 5 cick Sc eceis sels Sed clbins sdewclone weal Uh 
10. A bill filed by the donee, asking the reformation of a deed of gift, which, 
it is alleged, was intended to secure the property thereby conveyed to her 
sole and separate use, free from the debts of her husband, is not multi- 
farious, because it joins as defendants certain judgment creditors of her 
husband, who were about to levy their executions on the property, and 
her husband's administrator who was about to bring suit against her for 
the property... 0.2... cece cece eens meee eneee ee eeeeeseeceeenens 
11. An Amendment to a bill can only be allowed when the bill is defective 
in proper parties, or in the prayer for relief, or in the omission or mistake 


of some fact connected with the substance of the case...........0006 
12, Where the amendment is inconsistent with the original bill, and makes a 
new case, a demurrer will lie to it. ...... 0+. e cece cece ee eee eeenws " 


13. Where a bill was filed for the reformation of a deed of gift, a the ori- 

ginal bill alleged that it was the inteution of the donor, at the time of the 
execution of the deed, to settle the slaves thereby conveyed to the sole 
and separate use of the complainant, free from the debts of her hus- 
band; and the amended bill alleged that it was the donor’s intention, at 
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the time’of the execution of the deed, to secure said daeate the sole 
and separate use of the complainant during her life, and at her death 
to her children, Held: 
That the amendment made a new and different case from the original 
Was Dias ities ck Seeds cessor cbindee secaccndcvcccbebeewes 
14. If the creditor elects to follow the proceeds of the land in the hands of 
the fraudulent grantee, the purchaser from him is not a necessary party 
to the bill—Bryant v. Young, Hall et al... ............ee cece eeeee 
15. An answer which denies the allegations of the bill upon information 
merely, and calls for proof of them, does not require the proof of two 
witnesses, or of one witness with corroborating circumstances, to over- 


come the foree of its denial—Paulding v. Watson and Eidson....... . 2 


16. A bill was filed to enjoin a judgment at law, founded on a note alleged 
to have been given for a gaming consideration; and the defendant, who 
was an assignee of the note, denied the alleged gaming consideration, 
upon information merely, and called for proof. The note, which was for 
$1030, was dated Sept. 17, 1836, and payable Jan. 1, 1837; and the bill 
was filed in 1845. The only witness examined as to the consideration, 
testified, that,in the spring of 1836, he was present at a certain place 
while the maker and payee of the note were playing at cards, and that 
the maker then gave to the payee, on account of his losses at cards, his 
promissory note “for one thousand dollars, perhaps ¢ few dollars more ;” 
that the note was dated at the time of the transaction, but witness did 
not recollect when it was payable. The witness also testified, that the 
payee of the note was a gambler and horse-racer. Held : 

That, in the absence of all proof showing other transactions between the 
maker and payee in which the former gave his note to the latter, the tes- 
tim~ny of this witness was, of itself, sufficient to outweigh the formal 
denial of the answer, and establish the identity of the note which he saw 
executed with that on which the judgment was founded.............. 

17. Where a bill is filed to enjoin a judgment at law, and no release of errors 
is filed, the Chancellor can do no more than dissolve the injunction on 
that account ; he cannot dismiss the bill for that reason.............. 

18. Where defendant suffered judgment by default to be rendered against 
him, on a note founded on a gaming consideration, and, after the lapse 
of more than seven years, filed a bill in equity to enjoin it, and showed 
no excuse for his neglect or delay, he was taxed with the costs, both of 
the Court of Chancery and the Appellate Court, and the judgment 
was perpetually enjoined... ......... 0. ccc eee eee cece cece eens 

19. Where a judgment is rendered against a non-resident defendant in an at- 
tachment suit, predicated upon a mere colorable levy of the writ upon a 
chattel of trifling value as the property of the defendant, to obtain relief 
against which he files his bill in equity, alleging that he was not indebted 
to the plaintiff, which allegation the plaintiff in his answer denies, the 
judgment thus obtained does not impose upon the complainant the onus 
of proving the negative allegation, that he was not indebted to the plain- 
tiff in attachment.—Grier v. Campbell... . 2... 6.6.02. 6 ccc eee eee eee 

20. The lapse of two years and eight months from the rendition of a judg- 
ment at law, held, not such as to bar relief in equity against it.......... 

21. When a bill is dismissed by the Chancellor, upon the final hearing on 

bill, answer, exhibits and proof, and the cause is brought to the Appel- 
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late Court by writ of error, where the decree is reversed, that court will 
not remand the cause, that further evidence may be taken, but will render 
such decree as the Chancellor should have rendered.................. 
22. Where a bill is filed by the distributees of an estate against the admin- 
istrater, to set aside a transfer which he had fraudulently obtained from 
them of their interest, and to recover their distributive shares, his secu- 
rities on his official bond may be joined as defendants.—Gerald, Admr. 
Vo MO athe S0T as ida eS RUE ee AO eas 
23. Neither the administrator, nor his securities can complain in such case 
that no deeree, except for costs, is rendered against the sureties........ 
24. An objection to the master’s report, which is not on its face erroneous, 
cannot be raised for the first time in the Appellate Court, no exception 
having been taken to it in the court below, and no objection there made 
i OEE PTC TTL TTT Cee ee ee 


25. Where a bill is filed to foreclose two mortgages on land, one executed by 
the mortgagor and his wife jointly, and the other by the mortgagor and 
the wife’s guardians, who were irregularly appointed by the Orphans’ 
Court, without the issue of a writ de lunatico inquirendo, upon the mere 
petition of her husband, alleging that she was non compos mentis; and 
the guardians are made parties to the bill, but the wife is not--it is error 
to proceed to a final decree, until the wife is properly brought in; nor 
can the complainant excuse his neglect in failing to proceed regularly 
against her, by setting up her want of interest in the mortgaged proper- 
ty ; nor is the error cured by the subsequent appointment of a guardian 
ad litem for her. 

[Chilton, J. dissenting, held, that the wife was not a necessary party to 
the bill, as the court could not, by any decree rendered iu the foreclosure 
suit, affect her right to dower in the mortgaged premises. ]|—Eslava et al. 
Ve SIGNI, oo tc ccccccccccnces csecns cceasen 56560p sgecpenenas 

26. It is erroneous to render a final decree against a non-resident defendant, 
who has not answered, or otherwise submitted to the jurisdiction of the 
court, without the execution of the bond required by the statute, (Clay’s 
Digest, 353, § 45,) although a decree pro confesso has been regularly 
entered against him on notice by publication... ...........0..e+see08 

27. In a foreclosure suit, if the defendants, being adults, do not suggest to 
the court that the mortgaged premises greatly exceed in value the 
amount of the mortgage debt and are capable of sub-division, and moye 
for a reference to the master to ascertain these facts, the Chancellor may 
well go on, and decree a sale of the whole of the mortgaged premises; 
and this, notwithstanding there are two mortgages, between the same 
parties, for the same debt, and differing only as to the premises conveyed. 

28. But a different rule would prevail, if any of the defendants were infants, 
persons non compotes mentis, or under any other legal disability which 
would prevent them from appearing and contesting the matter with the 
COMMUNI. 5. oan cer ccccccccccccccce cree svaseces cosseeceesiogs 

29. It is discretionary with the Chancellor to allow time for the payment of 
the sum reported by the master to be due on the mortgage debt; he may 
decree a foreclosure and sale absolutely, without giving day to the mort- 


30. It is irregular to take any order in a chancery proceeding, generally af- 
fecting the merits of the case, until it is at issue as to all the parties ; if 
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the person not before the court is regularly made a party, by proper 

allegations and prayer for subpeena, the irregularity cannot be excused 

by the supposition that he is not a necessary party... .. dd eqew nme oi 504 
31. A deeree may be rendered without proof, when the bill has been talon 

for confessed on personal service, whether the defendant be a resident or 

a non-resident, (Clay’s Digest, 354, § 58.)—Carradine v, O’Connor...... 575 
82. A decree pro confesso cannot be rendered against a defendant who has 

not been served with process.—Hurter et al. v. Robbins.............++ 585 
88. A defendant against whom a decree pro confesso has been regularly 

rendered, has no right, except by consent or by leave of the court, to file 

an answer after the master has made his report upon a reference to him 





84. Courts of equity, acting wean the analogy of the statute of limitations, 
and in imitation of the court of law, will refuse relief if the legal title 
would have been barred at law.—Nimmo v. Stewart.,.............+ 682 

35. Where the legal title would be barred by six years’ adverse possession, 
the same rule must be applied when a complainant comes into equity 
upon an equitable title, disconnected from a trust as between him and the 
ik ob htnsk tah Riniekies dnd acbc tts an don8 an debibannie 682 

86. When the bill shows upon its face that complainant’s remedy is barred 
by the statute of limitations, the benefit of the statute can be invoked by 
I 0d 6s artinn « nockneia< tne spnads amaaheaneer anes» 682 

87. Matters arising subsequently to the filing of the elaleal bill cannot be 
added by way of amendment, but must be brought to the view of the 
court by supplemental bill —Barringer et al. v. Burke............... 765 

88. When a bill is filed in the name of husband and wife, respecting the wife’s 
separate estate, and at the hearing the wife moves the court for leave to 
amend the bill, by making her husband a defendant, and inserting the 
name of some responsible person as next friend, the action of the Chan- 
cellor upon the motion is discretionary, and his refusal to grant it not re- 
visable on error.—Michan & wife v. Wyatt............0.0eeeeeeeees 813 

89. To authorize the dismissal of a bill on final hearing on account of the 
misjoinder of complainants, the misjoinder must be of complainants whose 
interests are so diverse that the Chancellor cannot include them in one 
decree, or, at least, must differ so widely as materially to affect the pro- 
IID, «0.6000 5000000 pabhe> te stnesees stnséser andes: 813 

40. Where a bill is in form the bill of husband and wife, yet, in substance 
and fact, it only concerns the separate estate of the wife, and seeks only 
to establish her rights and protect her interests, and asks no relief for or 
against the husband, he will be regarded as her next friend or trustee, 
and the decree rendered will be conclusive on the wife............... 813 

41. But if the bill seeks relief either for or against the husband, the Chancel- 
lor should order it to stand over, until it ean be reconstructed, so as to 
make the husband a defendant, and interpose a next friend to prosecute 
for the wife ; and this, whether the objection be made by demurrer, plea, 
answer or for the first time at the hearing; but in the last case, it is left 
to the sound discretion of the Chancellor, whether he will allow it, or 
dismiss the bill without. prejudice to the wife...............0e0.0005 813 


CHARGE OF COURT. 
1. Where the plaintiff’s right to recover depends upon three or more distinct 
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facte, a charge which assumes that he may recover if only two of those 
facts are established, is erroneous, if unexplained by other instructions ; 
and the judgment will be reversed for the error, although the bill of ex- 
ceptions recites that ‘other charges were given,” which are not set out 
[Phelan, J., dissenting, held, that if an affirmative charge touching the 
merits of the action is correct, it should not be held erroneous because it 
does not likewise embrace formal and technical matters, unless exception 
is taken in the court below for that reason.]—Rowland and Heifner y. 


2. When all the evidence given on the trial proceeds from the State, and it 
is without conflict, and establishes beyond a doubt the guilt of the ac- 
cused, it is not error for the court to charge the jury, “that if they be- 
lieved the testimony, they ought to find the defendant guilty.’”—Thomp- 
OU Fs RR Oi 45 30 502)0 «tet henioy obese? enderinns etn ane 

3. When an erroncous affirmative charge is given by the court, either of its 
own motion, or at the instance of the opposite party, and it is excepted 
to, it is unnecessary to set out in the bill of exceptions the evidence 
upon which it is founded.—Carter vy. Doe ex dem. Chaudron. .......+-- 

4. The refusal to give a charge in the precise language asked by counsel, is 
not error, provided the charge that is given is a full and fair exposition of 
the law—Ewing v. Sanford. .........cseccccesscccceccccccccoses 

5. When the bill of exceptions sets out several distinct charges and refusals 
to charge on request, and concludes with the words, “to which defendant 
excepted,” the exception will be construed to apply only to the charge 
and refusal contained in the paragraph immediately preceding it.—An- 
Gain, ¥.-) Ropuabihen, 31.04 004 0 010s) anne seek been cneesite ben Senet 

6. When theve is a conflict in the testimony, a charge upon the facts of the 
case, which assumes the contested fact as proved, invades the province of 
the jury, and is properly refused.—Skains and Lewis v. The State...... 

7. When the court below charges the jury, that, if they believe all the proof, 
the plaintiff is not entitled to recover, the plaintiff, wishing to revise the 
charge in the Appeliate Court, must set out in the bill of exceptions all 
the evidence upon which it was predicated.—Barnes & Barnes v. Mobley. 

8. Where the evidence is such as to render the general rule of law inapplica- 

ble to the case, the court may properly refuse to give it in charge.—Ross 
RE Fs DOI. 05 o0.5 0.5000 cc cdseccsinnsetess scaeebetensiaweay 
. Where the charge given, if not critically correct, is fully as favorable to 
the plaintiff in error as if the court had charged the law correctly, the 
error furnishes no ground of reversal. .........00. cece cece eeeeees 
10. When the question is one of fraudulent intention in the execution of the 
deed, the court cannot pass upon the effect of the testimony, but must 
leave the question of fraud vel non to the decision of the jury ; but when 
the bill of exceptions recites, that “it was expressly proved that the 
conveyance to the plaintiff was made to delay, hinder and defraud the 
grantor’s then existing creditors,” and that there was no conflict in the 
proof, it is not error to charge the jury, “that if they believe all the 
evidence, they must find for the defendant.”—Stokes v. Jones......... 

When the testimony is clear and without conflict, and it is only necessa- 

ry to draw a legal conclusion from it, it is not error for the court to 

charge the jury, that, if they believe the evidence, they must find for the 
party whose case is thus made out.—Abney, Admrx. v. Pickett........ 
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COMMISSIONERS COURT. 

1, Where commissioners are appointed, under an act of the Legislature, to 
contract for and superintend the erection of county buildings, the acts of 
the majority, in making the contract and receiving the buildings, are 
binding on all; but one cannot be held responsible for the acts or defal- 
cations of the others.—Commrs.’ Court of Tallapoosa v. Tarver. ....... 661 

2. The act of 1843 (Pamphlet Acts, 134) authorizing the Commissioners’ 
Court of Tallapoosa to levy a county tax for the purpose of discharging 
the liability previously incurred by certain commissioners appointed un- 
der acts of the Legislature, to contract for the erection of certain county 
buildings, was intended to cover the liability legitimately incurred by 
them in the discharge of their public duties ; and counsel fees incurred by 
them, acting in good faith, in the defence of a suit instituted against 
them by the contractors, properly constitute a part of that liability..... 661 

8. Before the Commissioners’ Court could be compelled to Jevy the tax 
authorized by the act of 1843, it was the duty of the relator to prove to 
the court the extent of the liability incurred by him, as one of said com- 
missioners, in the discharge of his official duties ; and an answer averring 
that said court had refused to make the appropriation to meet his lia- 
bility, because he had never afforded to the court any proof or informa- 
tion as to the extent of his liability, is a sufficient answer to the alterna- 
tive writ issued to them, on his application for a mandamus to compel 
GO MI UE cdo c ccc ccc ccccccccncccesesccuseces 661 

4. The Commissioners’ Court of Roads and Revenue in this State is a court 
of limited jurisdiction ; and its proceedings, like those of all courts of 
limited jurisdiction, must show upon their face sufficient to support its 
jurisdiction, or its judgments are not merely voidable, but void—Lamar 
v. Commrs’. Court of Marshall County. ..............0.0eeeeeeeees 772 


CONSTABLES. 

1. A party is incompetent to execute process in his own favor. But mere 
identity of name will not authorize the court to infer, in the absence of 
a direct allegation in the pleadings, that the plaintiff in the writ and the 
deputy constable by whom it was executed are the same person.—Boy- 
Se eG ak Pe Ses Rs ets dele 261 


CONTRACT AND AGREEMENT. 

1. Any act of the plaintiff, from which he may sustain any detriment or in- 
convenience, or from which the defendant derives a benefit, is a sufficient 
consideration to support a promise.—Holt v. Robinson............... 106 

2. If the plaintiff has a just cause of action against the defendants, it cannot 
be defeated or released by any contract or agreement between the par- 
ties which is not supported by a valid legal consideration—Pounds y. 
Be I lare simi « viewinin 00's 0060's 466s Bilbieins's O05 0 sew wnsnsns 424 

3. Where a written instrument, in form a conditional note, is signed by the 
maker with the distinct admission on the part of the payee that it does 
not contain the terms of their contract, and the understanding that they 
will meet again at a convenient time and execute another instrument truly 
setting out the contract, the writing has not the force of a contract good 
and complete in law, fur want of an absolute, unconditional delivery; and 
if suit is instituted upon it, as a note, it is not evidence as such for any 
purpose.—Hopper v. Eiland. .............002cccsccecceeeecseeees 714 
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4. A proposition or offer made by letter which je not replied to within a rea- 
‘sonable time, cannot be considered as a contract.—Martin v. Black’s Ex- 





5. Although the law will sometimes rescind a contract in iver of one party, 
on account of the default or misconduct of the other, yet when he who 
seeks a rescission can allege no default or misconduct against the other 
party, he cannot at his election annul it—Walker v. Clay & Clay...... 797 


COSTS. 

1. In debt on bond given for the security of costs, it is not necessary to al- 
lege in the declaration, that an account or bill in writing containing the 
particulars of the fees was produced or ready to be produced to the de- 
fendant, nor that the clerk and sheriff kept fee books in which were en- 
tered the fees sought to be recovered.—Pryor v. Beck...........+++++ 393 

2. After the cost is taxed it becomes part of the judgment, and cannot be 
impeached, when drawn in question collaterally, either in the court in 
which the judgment was rendered, or in any other; the items of cost can 
only be re-examined by a direct motion to retax, made in the court in 
which the judgment was rendered, ..........e0eseeeccecescepesees 393 

3. In debt on bond for security of costs, the plaintiff can recover the fees of 
the witnesses who were summoned by the plaintiff in the original suit; 
he is a trustee for the benefit of all, and must recover to the extent of 
the interest of all who were designed to be protected by the bond...... 393 


CRIMINAL LAW. 

1. When a person is indicted for obstructing a public road opened by an 
overseer de facto, he cannot defend his own misdemeanor under the over- 
seer’s supposed want of authority, although the obstruction consisted in 
putting up his own fences, which the overseer had pulled down in open- 
ing the road—Thompson v. The State... ....... cee eeeeeeeeeeeees 42 

2. On the trial of an indictment for murder, the question before the jury 

was, the identity of the prisoner with the murderer. The State offered 
in evidence the registers of three several hotels, each from a different 
city, and each containing a different name, accompanied by parol proof 
that the three names were written by the prisoner, and that he was 
known by them respectively in the three cities; and they were admitted 
without objection from the prisoner. Jt was held: 
That, in considering the question whether the three names were written 
by the same person, the jury might compare the hand-writings in the 
several registers,—Crist v. The State... .........ceeeceeeneeceees 137 
. There is not any fixed form of words, in which the minute entries of courts 
are required to be made. They should show substantially that all was 
done at the trial which the law requires to be done, and this should be 
set down in fit and expressive words; but the form adopted in England, 
and followed in some of the United States, is not indispensably necessary 
to their legal sufficiency. . «5 0. «+000000. cence ovens svnecceve ccs suwenee 137 

4, Although a trial may continue through several days of the term, and the 
adjournment and re-assembling of the court may be noted by the clerk 
on the minutes; yet, all that is recorded therein, from the beginning of 
the trial to the judgment, must be regarded as but one entry, and the 
whole may be looked to, to ascertain its sufficiency........+..+.+.++- 137 

5. Where the minute entry in the record recited: “Thereupon came a jury, 


to 


oe) 
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selected and empanneled, well and truly to try the issue joined between 
the State of Alabama and the said defendant, and the trial of said cause 
commenced,” and that the court adjourned in the evening until the fol 
lowing morning, the trial not being finished ; and the next minute entry, 
after reciting that the court re assembled on the following morning, con- 
tinues ; “Thereupon also came the defendant and his counsel, as also the 
counsel for the State, together with the jury that had been empanneled 
and sworn as aforesaid, and the trial of said cause was resumed ; and 
after the evidence of all the witnesses had been given in, and the argu- 
ment of counsel had been heard, the jury received the charge of the 
court, and retired in charge of the sheriff to make up their verdict, and 
now return into court, and on their oaths do-say,” &c. It was held: 
That it sufficiently appeared from the record that the jury was sworn ; 
and that the Appellate Court would presume they were sworn before 
the testimony was heard... 2... 65. c cece eee ce en ceeeees 


. When the jury in a criminal ease is sworn “ well and truly to try the is- 


sue joined between the State of Alabama and the said defendant,” and 
the reeord shows that the defendant had been arraigned on an indictment 
for murder, and that he had pleaded “ not guilty,” the oath is a sufficient 
compliance with the requirements of the forty-sixth section of the tenth 
chapter of the Penal Code, (Clay’s Digest, 458.)..... © bb Seuss é dese 


. Whether the objection can avail in any case, that the past instead of the 


present tense is employed in recording the action of the court and jury, 


. When two are indicted for an affray, proof “that several months before 


the occurrence of the affray, they had fought together, on which occasion 
one had attempted to strike the other, and said he would kill him if he 
conld get at him,” is not admissible evidence against the one making the 
threat, when there is no proof connecting this rencounter with the affray 
for which the parties were on trial, or showing that the latter grew out 
of the former—Skains and Lewis v. The State...............0000005 


. The eighth section of the third chapter of the Penal Code, (Clay’s Digest, 


413, § 8,) was intended to create a new offence, and attach to it a new 
penalty ; and before the penalty denounced by it against the offender can 
be inflicted, the indictment must be framed in reference to the statute, 
and conform to its letter or substance. ............00 cece cece eeeees 


10. When two are indicted for an affray at common law, it is erroneous for 


11. 


12. 





the court, by its instructions to the jury, to take away or limit their dis- 
cretion with regard to the amount of the fine to be assessed in the event 
I aint a a500t0 de cng sag b4Mmese aes pt acct cdéecs 
An affidavit, made by the defendant, that certain goods of the value of 
thirty dollars, the property of certain persons named in the affidavit, had 
been feloniously stolen by some person or persons unknown to affiant, 
and that, from probable cause, he supposed said goods were concealed in 
a trunk belonging to the plaintiff and another person, does not amount to 
a charge of larceny against the plaintiff, if he fails to account satisfacto- 
rily for his possession.—Field y. Ireland... ..............0000e00e0+ 
But such affidavit is equivalent to a charge of knowingly concealing sto- 
len goods, although it may not contain the statutory requisitions neces- 
sary to constitute that offence, and authorizes the justice to issue his war- 


to-wit:” (here follow their names) “good and lawful jurors, who were 








137 


137 


137 


218 


218 


218 


240 











13. 


14. 








15. 


16. 


17. 


INDEX. 





867 


rant for the arrest.of the person in whose possession the om are al- 
PO BO iitinn00 pnsin +0 00-00 «6 2maeieien m0 e+ onahes shinee enntnne 
Actual force, or a manual touching of the body, is not npeaneny to con- 
stitute an arrest; it is sufficient, if the party is within the power of the 
Ge OE Meas, ..0ins. ci dautnhah atte entinn shin tkeseawinns 
If a wound is inflicted not dangerous in itself, and the death which en- 
sues was evidently occasioned by the grossly erroneous treatment of it, 
the original author will not be accountable—Parsons y. The State..... 
But if the wound was mortal or dangerous, the person who inflicted it 
cannot shelter himself under the plea of erroneous treatment....... ee 
The evidence was conflicting, as to whether the deceased came to his death 
from the effects of a wound inflicted by the prisoner, or from the impro- 
per treatment of it by the attending physician in sewing it up. The pri- 
soner’s counsel requested the court to charge, that if the wound was not 
mortal, and it clearly appeared that the deceased came to his death from 
the erroneous treatment, and not from the wound, they must acquit the 
prisoner. This charge the court gave, with this qualification, “that if the 
ill treatment relied on was the sewing up of the wound, the defendant 
would not be excused if otherwise guilty.” Held: 
That the legal proposition asserted by the qualification to the charge was 
erroneous. (Goldthwaite, J. dissenting.).......6.cceceecsceecees 


Where a person is indicted for selling spirituous liquors to a slave, and 
it is proved that the liquor was sold, in his absence, by his clerk, it is er- 
ror to instruct the jury, “that, if the defendant had previously sane- 
tioned the acts of his clerk in selling liquor to slaves under similar or- 
ders, and if they believed that the defendant, if he had been present, 
would have done as his clerk did, then they were authorized to find him 
guilty.”——Patterson v. The State.......ccccsccccccccccccccscccnces 


DAMAGES. 
1. In an action to recover damages for diverting water from the plaintiff’s 


mill, the declaration or statement of the cause of action is demurrable, if 
it does not show that by such diversion the quantity of water that con- 
tinued to flow to the mill was insufficient, or that the plaintiff or his mill 
was thereby injured—Burden v. The Mayor, &c., of Mobile... s sioo-0%eo0 


a condition precedent to the issuing of a ne exeat, the condition of which 
is, that the plaintiff in the writ shall prosecute his suit and writ to effect, 
or, failing therein, shall pay or cause to be paid to the defendant, “all 
such costs and damages as he may sustain from the wrongful suing out 
of said writ,” the plaintiff can only recover for the damages actually sus- 
tained by the wrongful suing out of the writ, and not such damages as 
he might recover in case if the writ had been sued out maliciously ; the 
writ may have been sued out wrongfully, and yet without malice.—Spi- 
vey v. McGehee et ab........cecceeceec cscs esecscecesees seuee 


3. But the plaintiff cannot recover upon proof merely that the ne exeat was 


wrongfully sued out ; he must also show, that the writ was not prosecuted 
to effect within the meaning of the bond..............eeeeeeeeeeees 


4. An action on the case lies to recover the damages actually sustained by 


the wrongful suing out of an attachment; and if the attachment was 
sued out maliciously as well as wrongfully, vindictive damages may also 
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2. In debt on bond, executed in pursuance of an order of the Chancellor, as-~~ 
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. If the provisions of the deed are clearly beneficial to the creditor, his as- 


be recovered, without, in either case, waiting for the determination of the 


* attachment suit.—Seay v. Greenwood. .... cccc'scduteyGesd ce mek 3 
. The costs of the justice’s court, before whom the attachment was returna- 


ble, are recoverable in case, as part of the damages actually sustained ; 
but where the case is taken by the defendant to the Circuit Court, by ap- 
peal, where he files his pleas, and afterwards withdraws ‘them, for a val- 
uable consideration paid him by the plaintiff, and suffers judgment by ni/ 
dicit, he cannot recover the costs of the Circuit Court..............- 
Reasonable and necessary counsel fees expended in defence of the attach- 
ment suit, are recoverable in case for the wrongful suing out of the writ. 


DEBTOR AND CREDITOR. 
1, 


If a debtor makes a payment to his creditor holding two several demands 
against him, and does not at the time of the payment direct how it shall 
be applied, the creditor has the legal right to appropriate it to either de- 
mand; but if he does not make the application until after suit is brought 
on both demands, neither party would be allowed to direct its application, 
but the law will appropiate it for them according to its own notions of 
justice —Callahan v. Boazman... ..........00eececeeeeeeeceeeeete 

When the payment is made in cotton, at a price to be ascertained at a fu- 
ture time, with a general direction that it should be applied to “all just 
demands which the creditor might hold against him,” the creditor cannot 
make the application until the price is ascertained ; and if, before that 
time, he brings suit against the debtor on both demands, the right of ap- 
propriation is taken away from both parties. by the institution of the suit, 

and the law must apply the payment.................0ccceeee ewes 


3. Where the ereditor has two demands, the one a specialty debt, and the other 


an open account, and the debtor makes a general payment, without any 
direction as to its application, the creditor is not bound to apply it to the 
GUE GE We OPO GOMOD, ....n ces ccccccccccccccccdtsccsesecece 
When the debtor makes a general payment, without declaring at the time 
in what manner and to what demand he wishes it applied, the creditor is 
not bound to notify him of the manner in which he has appropriated it, 
before the debtor will be deprived of his right to direct the application. 
The only obligation which he owes to the debtor is, to make the applica- 
tion in good faith, so as to extinguish pro tanto the demand to which it is 


eat ett tice as tne ate sete be ce coke coke cr ebtewab els Hele 


5. A conveyance executed by an insolvent to one of his creditors, absolute on 


its face, but accompanied by a contemporaneous para] agreement that it 
should operate only for the grantee’s indemnity, is fraudulent and void as 
to the other creditors of the grantor, and will be set aside in equity —Bry- 
ee EE, OI OUR Fo bs Cee ale foc We ee tU TRS ew bet de wece’ 


. A debtor who is in failing cireumstances may make an assignment prefer- 


ring one creditor or class of creditors to another; if the assignment con- 
veys his whole property, and contains no stipulation for a share of the 
proceeds to result to himself, and 1eserves no control whatever over the 
property, he may provide for the payment of one class of creditors abso- 
lutely, and for another class only on condition of their releasing all fur- 
ther claim upon him, by signing the deed containing such stipulation. — 
Rankin, Duryee & Co. et al. v. Lodor. 22... 0... cece cece eee eee eee 
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sent to it will be presumed, without his signing it; otherwise, his assent 


8. Generally, where the debtor seeks to postpone the payment of his debts, 
by conveying property in trust to secure or pay them, all the creditors 
must assent to the deed, to give it any validity, because that is the man- 
ifest intention of the grantor... .......ssccccwccecccccuccs eden 

9. A deed of trust executed by a firm and one of the partners individually, 
who were in failing circumstances, to secure the payment of their debts, 
contained the following provisions : The trustee was authorized to receive, 
collect, sell and dispose of all the property conveyed by it, with all con- 
venient speed, on such terms as he might deem expedient, and out of the 
proceeds, after first discharging the costs and expenses of the trust, to 
pay the debts of the creditors, who were made parties of the third part 
to the deed, according to their priority in signing it ; first, those who as- 
sented to it within ninety days were to be paid equally in full: secondly, 
those who assented to it within one hundred days, in like manner, out of 
the residue ; and thirdly, those who assented to it within one hundred and 
twenty days. The trustee was also authorized to carry on the business 
of the firm until the assent or dissent of the creditors should be expressed, 
or until the expiration of a reasonable time for ascertaining it, and to em- 
ploy clerks and agents to assist him in the execution of the trust; the 
trustee was not to be chargeable, except for his own acts and defaults, 
nor for any moneys except such as actually came to his hands, nor for any 
loss that might happen without his wilful default. The deed also con- 
tained a provision, by which those creditors who assented to it, released 
all their claims and demands against the grantors. Jt was held: 

1. That the assent of all the creditors was not required, to give the as- 
signument operative force and effect as a deed; but the assent of any 
one of them made it complete in law, and vested the whole legal title 
in the trustee ; 

2. That after the whole legal title was thus vested in the trustee, the levy 
of attachments and executions on the property by other creditors did 
not give them any preference or priority over those creditors who sub- 
sequently assented to the deed, within the time prescribed by it...... 


DEEDS AND CONVEYANCES. 


1. When a conveyance under seal is executed by an agent, to constitute it 
the deed of the principal he, and not the agent, must appear from the 
body of the deed to be the grantor, and the deed must be signed with 
his name and purport to be sealed with his seal.—Carter v. Doe ex dem. 


2. One seal may be adopted by any number of persons, and answer ‘for all 
of them; and where the seal affixed might be regarded as the seal either 
of the agent or the principal, since the seal of itself is incapable of iden- 
tification as the seal of either, we must look to the body of the instru- 
ment, and construe it to be the deed of the party intended to be bound 
by it as grantor... ..... cece cee eee e een eneseeeeeeeeseeneeeeeees 

3. A deed was executed in these words: “This indenture made and entered 
into between J. K. (the principal) and S. H. G. (the agent,) both of Mo- 
bile city in the Alabama Territory, of the first part, and D. D. of the 
city and Territory aforesaid, of the ether part, witnesseth: Whereas, the 
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said J. K., by his certain letter of attorney under his hand and seal duly 

executed, dated March 23, 1818, amongst other things therein contained, 

did authorize the said 8. H. G., in the name of him, the said J. K., and 

in his behalf, to execute deeds, make sale of such part of his lots and 

lands, tenements and hereditaments in the town of Mobile, county and Ter- 
ritory aforesaid, as by the said S. H. G., shall be thought fit to be sold. 

Now, this indenture witnesseth, that, for and in consideration of the sum 

(and) covenants hereinafter mentioned, reserved, and contained, on the 

part and behalf of the said D. D. to be paid, done and performed, he, 

the said J. K., by his attorney, 8S. H.G., hath granted and sold, and by 
these presents (doth) grant, sell and convey, unto the said D. D. the 
lots,” &e. (here follows a description of them,) “for the sum of fifty dol- 
lars each, making altogether the just sum of three hundred dollars, to be 
paid by the said D. D., his heirs, executors and administrators, to the said 

J. K,, his heirs or assigns, so soon as the Government of the United 

States shall have confirmed to the said J. K., or his heirs, the title to the 

said bargained lots of land: To have and to hold the above specified lots, 

together with all the privileges and appurtenances thereunto belonging, 
. unto the said D. D., his heirs and assigns forever: Provided, nevertheless, 
and it is the true intent and meaning of these presents, and of the parties 
thereunto, that the said D. D., his heirs, executors and administrators, 
shall pay, or cause to be paid, to the said J. K., his heirs or assigns, the 
yearly interest of eight per cent. on the said sum of three hundred dol- 
lars, until the covenants before mentioned are complied with, the interest 
to commence from the first day of this present month, January. In wit- 
ness whereof, the parties have hereunto set their hands and seals. Mo- 
bile, January 18, 1819.” (Signed) “S. H. G. [Seal] Attorney in fact for 

JK.” Held: 

1. That the deed was well executed as the deed of J. K., the principal ; 

2. That it conveyed to the grantee but a conditional fee, dependent upon 
the yearly payment of interest as therein provided ; 

3. That the grantor and his privies, as to thé legal title, are estopped by 
his deed from saying that it did not pass; and that, upon the confirma- 
tion of the grantor’s title by the Government, the whole legal title 
is ¢ ans soar ps +6 hasaehernmenaiehhs thar feiss 

4. A deed more than thirty years old, having nothing suspicious about-it, is 
presumed to be genuine, without express proof, the witnesses being pre- 
sumed dead; and when it is found in the proper eustody, and is corro- 
borated by enjoyment under it, or by other equivalent explanatory proof, 
it is allowed to prove itself... 2.2... cece cece cece eee eeee 

5. When the deed is acknowledged by the grantor on the day of its date, it 
is a sufficient compliance with the statute, although the certificate of ac- 
knowledgment does not state that he acknowledged that he executed it 

GR TRG GG OE Wee ee Te eae ok 

6. At the common law, a freehold title could be released in five ways : 1. To 
the tenant of the freehold in fact or in law, without any privity: 2. To 
the remainder-man ; 3. To the reversioner without privity ; 4. To one hav- 
ing a right only by privity ; 5. To one having a privity only without right. 

But in this country, the technical rules relating to releases are generally 

held not to apply, and a quit claim deed is considered as passing the title 

of the releasor, without any warranty as to outstanding titles or incum- 
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brances, but merely against the grantor himself and those claiming under 

him, either by descent or by subsequent conveyarces.—Smith’s Heirs v. 

TE Pn ooo ce cc ccccastcccccedas oe pecccerecsocess . 125 

4. Where the fee of lands was in the wife by inheritance, the deed of trie 
band and wife, acknowledged in the ordinary form, would not, previously 
to the passage of the act of 1848, pass the fee to the grantee; her title 
could only be conveyed by deed acknowledged by her on private exami- 
nation. —Doe ex dem. Hughes v. Wilkinson. ..........0...00cce0ee . 296 

8. Husband and wife, by deed dated May 16, 1839, conveyed lands tiddong. 

ing to the wife in fee simple by inheritance, and the certificate of acknow- 

ledgment appended to the deed recited, that, ‘‘on the 16th and 17th day 

of May, 1837,” they “‘ both personally appeared,” &e., and “ acknowledged 

the above instrument to be their free act and deed.” The wife also exe- 

euted a conveyance, dated May 17, 1839, and written on the back of the 

said deed, by which she remised, released, relinquished and forever quit- 
elaimed, to the said grantee, all right, title, interest and claim to dower, 
which she then had as wife of the said grantor, or might thereafter have 

as his widow, to the lands and premises conveyed; and at the foot of this 

instrument, was written the certificate of a justice of the peace, that, on 

said 17th May, 1839, on private examination, separate and apart from 

her husband, “‘ she acknowledged that she signed, sealed, and delivered the 

Soregoing instrument, as her voluntary act and deed,” &e. Held: 

That the last certificate applied only to the conveyance immediately pre- 
ceding it, and did not extend to the deed executed by husband and 
wife ; and that, upon her death, if she survived him, or upon his death, 
if he survived her, the fee vested in her heirs at law, and they could 
immediately assert it against the tenant in possession. ..........6++ 296 


DEPOSITION. 

1. When an objection is made to an entire deposition as being incompetent 
evidence, the objection may be overruled, if any portion of the deposition 
is ndmissible-—Love v. Dargan.......... 0c ccc cece cc cece ccebecses 583 


DETINUE. 
1. The gist of the action of detinue is the wrongful detention of the proper- 
ty, and therefore the action cannot be maintained where the holding over 
was permissive, so long as that kind of possession continues.—Benje v. 
CHARTS AGP. 225.052. PONS S CO ee ating. Sod saile 151 
2. When the plaintiff in an action of detinue has color of title, and has had 
the peaceable possession of the chattel sued for, he can recover as against 
a mere wrongdoer who, by indirection or force, obtains and holds the 


present possession—Shomo v. Caldwell..........+++e+eeeeeeeeeees 448 
$. One who has not the entire interest in the property sued for cannot main- 
tain detinue—Frierson v. Frierson. ........ 0. sceeee cece ee eeeeneees 549 


4. An endorsement by the sheriff on a writ in detinue, that, by virtue of the 
writ, he had taken the property therein deseribed, and five days having | 
elapsed, and the defendant failing and refusing to put in bond, and the 
plaintiff having put in bond within five days, that the property had been 
delivered to the plaintiff, is not sufficient to show that he had executed 

the writ on the defendant, and will not support a judgment by default.— 

Fowler v. Banks,. 0... .0ccccscasccvsvevvcvcvccdssevecsvedeue «+» 679 
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DEVISE, LEGACY AND BEQUEST. 
See Wi1t1s. 


DOWER. 

1. A wife is not entitled, as against the mortgagee, to dower in lands which 
are conveyed to her husband, and by him on the same day mortgaged to 
his vendor, to secure the payment of the purchase money.—Eslava v. 
TAO. oo cc cc cece cccccc ee sesbiews cvoccienddcewecescoescceces 

2. The wife’s right to dower in lands sieand by her husband during covert- 
ure, can only be relinguished by herself in person................5+- 

3. In allotting dower in equity to a widow, it must be computed according 
to the value of the land at the time of the alienation by the husband, and 
not according to its value at the time of the allotment.—Linn v. Robinson 
GF cA) 60 ob oR ca cind pn oKibbe oF bvadidobonds ceeswewsiencs pees 


EJECTMENT. 
1. A plaintiff claiming under execution sale takes only the title which the 
defendant in the execution had; and although that may have been such 
a legal title as was subject to levy and sale, yet the defendant may de- 
fend by showing a superior legal title outstanding in another.—Stevens v. 
2. In ejectment, plaintiff claimed under a purchase at execution sale, and 
proved that the land was devised to the defendant in execution by his 
father, who had held possession under a bond for titles from one Y., and 
had paid the purchase money in full; defendant relied upon a contract for 
the purcbase of the land from an Indian reservee, under the treaty of 
March 24, 1832, approved November 1, 1834, mesne conveyances from 
the grantees to said Y., and from him toone H. Held: 
That the outstanding legal title shown by defendant was superior to 
Pllaintiff’s-. 0... ce ercccccrcccrccenscccccscccccccesccccccess 
3. In ejectment, the usual notice and declaration are sufficient to bring the 
defendant into court.—Cruise v. Riddle. W.............ccccceeceeces 


EMBLEMENTS. 
1. Under the act of 1850, the husband becomes tenant for the life of the 
wife of the rents and profits of her estate, and, like any other tenant for 
life, he is entitled to emblements, that is, the crop growing or matured, 
whether gathered or not, at the termination of the life estate—Weems, 
He. v. Bryan & Wile. 4... .ccescccccwcccvccccccescccccccccccess 
2. The right to emblements does not obtain until the seed is sown, and does 
not include the costs uf preparing the ground for the reception of the seed, 
when the term is determined by the death of the tenant for life before the 
seed is actually sown.—Price v. Pickettet al. ..........00.seeeeeeees 
8. When the life estate falls in before the end of the year for which the land 
is leased, the remainder-man is entitled to the entire rents from the death 
of the tenant for life to the end of the year, subject to the right of emble- 


COSHH EHH HEHEHE EH EH EEE HEHE REESE EH EEE ee eee eeeeee® 


ee ee ee 

















INDEX. 878 





The Appellate Court will only consider such errors as are assigned and 


- insisted on—Van Eppes v. Smith. ...........0..0ccceeeecseds soos B17 
. Error without injury will not reverse a judgment; but error raises the 


presumption of injury, and unless this presumption is repelled beyond 
doubt, the cause will be remanded for another trial— Spivey v. McGehee. 417 
The Appellate Court will not look to grave and doubtful questions, which 
are not raised by the assignment of errors, and are not connected with the 
question in which the error is found, for the purpose of deciding that the 
eoren-did aot week safaris... o's bcs ciesdicwe obs vite ctibeed sve dawisas 417 


. Ail assignments of error should point to a particular part of the proceed 


ings of the court below, in which the error complained of is thought to 
exist; an assignment is too general which alleges, that “the bill and 
amended bill were not sufficient to warrant the proceedings had on them ;” - 
so also, “that the proceedings were iffegular, informal and insufficient, 
and not in accordance with the rules of Chancery Practice.”—Eslava et 

Ob, V, Teepretee.. o.oo 000000006 c 0 0c0cc0scce snc c0sswens cbse Mu 504 


. The admission of irrelevant testimony will reverse, unless the record clear- 


ly shows that no injury could have resulted; it is not enough that the 
Appellate Court is not able to discover injury ; it must see clearly that 
none could have resulted.—Frierson v. Frierson... ........00sse000% 549 


. An appellate court will not reverse the proceedings of an inferior tribunal,” 


for an error which works no injury to the party complaining —Ex parte 
KGOURG. 65 ods ves oc ctdccccvcccccesiendbeed bbw sete 60s Sesdee tile 558 


. But error implies injury, and must reverse the judgment, unless the record 


itself repels the presumption of injury, and shows that, notwithstanding 
the error, there was no injury, (per Dargan, C. J.)........0.ee000e 558 


. When application is made to a circuit judge for a certiorari, to review the 


proceedings of the Commissioners’ Court in the establishment of a road, 
the petitioner prima facie shows legal injury, by showing that the road 
was illegally established, and that it runs through his land; and the writ 
adnoteld tho qeenmbe sis on bs iiss csi bold ssid Ob dees eeu wns dae 558 


ESTATES OF DECEASED PERSONS. 


1, 





. eet anni ene ie 
5 


Where the settlement of an administration is withdrawn from the Or- 
phans’ Court, by a bill filed in the Court of Chancery, and the cause is 
progressing in the latter court, it is competent for that court, if the exi- 
gencies of the estate require it, to direet, by interlocutory decree, a sale 
of the slaves belonging to the estate, for cash, at an unusual season of 
the year for selling such property, upon the petition of the administrators 
or of the creditors; and this, even before an accounting is had between 
the administrator and the complainants.—Pearson v. Darrington....... 169 


. The auditing and stating of an executor’s account is a necessary prelimi- 


nary to a final settlement; and in all cases, both before and since the pas- 
sage of the act of 1843, the account as stated, whether by the executor 
or by the court, should lie over, and be presented for allowance at a sub- 
sequent term, of which at least forty days’ notice should be given.— 
Rhodes, Exr., v. Turner & Wife.......... 0 co chan v sintiee'ess ven cued BIO 


. A final decree of settlement should be definitive as to all the liabilities of 


the executor to the estate, and should award distribution of the entire 
fund in his hands, having all the distributees before it................ 210 
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ecutor, by which an amount is ascertained to be in his hands, a portion of 
which he is ordered to pay over tu those entitled to it, and to retain the 
balance until the further order of the court, is not a final decree; but it 
may well be regarded as an interlocutory decree, and, being prima facie 
correct, unless impeached for errors or mistakes, may be made the basis 
Ba Mnckdeeven Suivi ds Meee. Hi Ne dedi caus daniel siecle oe 210 








5. At the common law, the lapse of seventeen years would not be sufficient 


to raise the presumption of payment by an executor, of the amount as- 
certained to be due to the legatees upon a settlement of his testator’s 
estate; and the statutes of this State fix no period, as a limitation to pro- 
ceedings in the Orphans’ Court against an executor or administrator, to 
compel a final settlement. The statute prescribing six years, as a limita- 
tion te actions at law for an 1 en not apply; for the court has the 


administration of the estate in , and the proceedmgs before it 
must be considered as in fier, until the final settlement and discharge of 
Ea ee a 210 


6. But, according to the principles of the common law, a final judgment 


would be presumed to have been paid after the expiration of twenty 
years; and if the parties allow this period to elapse without taking any 
steps to compel a settlement from an executor or administrator, the pre- 
éumption of payment arises in his favor; and this period would date from 
the time when be might have been called to a settlement............ 210 


7. Where a decree was rendered by the Court of Probate against an admin- 


istrator in favor of a succeeding administrator de bonis non, and was 
reversed, on writ of error to the Appellate Court, after the money had 
been collected under. execution from one of the administrator’s securities, 
and had been distributed among the legatees, and the security afterwards 
brought suit against the administrator de bonis non to recover the money, 
Tt was held: 

That the administrator, on another settlement in the Court of Probate 
pending the action in the Circuit Court, was not entitled to a credit for 


the amount collected on the former decree.—Price v. Simmons........ 337 
8. A notice of an intended annual or partial settlement will not authorize 

the rendition of a final deeree.—King et al. v. Collins, Admr......... 863 
ESTOPPEL. 


1. In estoppels in pais, it is an indispensable and essential requisite, that the 


representations or acts should have influenced the conduct of the person 
setting them up or alleging them.—Pounds v. Richards et al. ......... 424 


2. Where a surviving partner, on a settlement with the administrator of the 


deceased partner, accounts for a certain sum, as being due from a debtor 
to the firm, the settlement might, if unexplained, operate as an admission 
that such amount on/y was due from the debtor; but it would not estop 
the surviving partner, in a suit against the debtor, from recoverinz a 
larger amount. There can be no estoppel, where there is no privity.— 
Rees dhalms. ¥.\Peareom. i. o/h bo ek a ice cee tee celeees 47 


i) 


8. Where one knowingly suffers another, in his presence, to purchase proper- 





ty to which he has.a claim or title, which he wilfully conceals, he will be 
deemed to have waived his claim, and will not afterwards be permitted 
to assert it against the purchaser or his privies; but if the person having 
the claim or title, and being so present, is not apprized of his rights, or if, 
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from any other cause, the duty ois asserting thems doce not devolve upon 
him to protect the purchaser from injury, the reason of the rule ceases, 
as there is no violation of duty, and the rule itself does not apply.— 
Roeale ts Adnmt i si.6.6. 0600 dess cs cv csesetonhe 60 sabnaiind baat 

The onus probandi in such case lies 00 the panshante, to show that the 
party's silence was wilful; but this requires no positive proof, and may 
be inferred by the jury whenever the surrounding circumstances are such 
as to warrant the belief that his silence was incompatible with innocence 
of intention or object; and if such was the case, it is immaterial whether 
or not the aet of the purchaser was influenced by it........... od dew 





ter of the claim, notice and the assertion of it would be a useless and 


unnecessary act, so far as he is concermed.........s0s.seeeseeescees 
. In assumpsit to recover the proceeds of a note placed by plaintiff in de- 


fendant’s hands for collection, on which defendant brought suit, for his 
own use, in the name of the payee, and recovered judgment, whereon 
execution was issued, and levied on certain bales of cotton, which were 
purchased at sheriff’s sale by defendant, the return of the sheriff on the 
execution is not conclusive against the plaintiff, as to the amount of the 
proceeds of the sale—Crow v. Hudson. ......-.000+eeseecnsceeeess 


. Avoluntary conveyance, with covenants of warranty, of lands in which, 


at the time of its execution, the grantor had not such an interest as could 
be subjected by his creditors either in law or equity, but to which he after- 
wards acquired title, is void as to creditors and subsequent bona fide 
purchasers, if made to hinder, delay and defraud the grantor’s creditors; 
a voluntary fraudulent estoppel is impotent to defeat the just claims of 
creditors and bona fide purchasers.—Stokes v. Jones.......+...e+00 


ESTRAYS. 


1. 


The fourth section of the act of 1820, (Clay’s Digest, 550 § 4,) which gives 
a penalty against any person who shall sell an estray before the expira- 
tion of twelve months, applies only to estrays which are taken up and 
appraised as required by the first section of the act.—Smith v. Ewers. . 


EVIDENCE. 


i, 


° 
-“- 





When evidetce is objected to as a whole, and a part of it is admissible, the 
objection may be overruled —Rowland & Heifner y. Ladiga’s Heirs.... 
To show that she was “the head of a family,” plaintiff had proved that 
her grand-child, a boy whose parents were dead, resided with her; and 
then offered to prove that she bought clothes for him, to which proof 
defendant objected. Held: That the evidence was admissible........ 


. In questions of pedigree, the declarations of deceased members of the 


family have always been received in evidence, to establish the parentage 
or descent of the particular individual whose relationship is the subject 
Of investigation... ... 0.0. scsenccsicccescencese eds cocrsewss ose sis 


. The failure to object to evidence, or to move for its exclusion, concedes its 


admissibility.—Bartol vy. Calvert, Admr......++.+seeseesecenes voes 


. Although an ex parte survey, made by a county surveyor without an or- 


der of court, may not within itself be evidence, yet the surveyor may be 
examined personally to prove the boundaries of the land, and may illus- 
trate his evidence by his own survey ; and when the surveyor, by his own 
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. But where the purchaser is already apprized of the existence and charac- 
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testimeny, hae proved the acerncy of his aarvey, it may then go to the 
jury, as testimony tending to prove the locality of the land and its boun- 
daries—Nolin v. Parmer...........06.0 0 cee ceeeeceeeceeeeseceees 
6. The parol cestimony of the surveyor in such case is admissible, although 
he testifies that all his knowledge respecting the boundaries of the land 
was derived from the survey which he had made................2245 
7. Adeed more than thirty years old, having nothing suspicious about it, is 
presumed to be genuine, without express proof, the witness being pre- 
sumed dead ; and when it is found in the proper custody, and is corrobo 
rated by enjoyment under it, or by other equivalent explanatory proof, it 
is allowed to prove itselfi—Carter v. Doe ex dem. Chaudron. ......... 
8. In ascertaining whether an absolute deed was intended as a mortgage or 
a conditional sale, parol proof of the intention of the parties at the time 
of its execution may be received.—Bryan and MePhail v. Cowart...... 
9. E. prosecuted S. for stealing a slave, which S. afterwards recovered from 
E. in an action at law; and after the termination of the prosecution, S. 
brought an action on the case for malicious prosecution against E. Jt was 
held: 
That the record of the suit for the recovery of the slave was admissible 
evidence for the plaintiffi—Ewing v. Sanford. ...........+.00s0es008 
10. The declarations of one who is in possession of personal property, in dis- 
paragement of his own title, or repudiating title in himself, are compe- 
tent evidence against himself, or against a subsequent purchaser from him, 
or one claiming to hold under him.—Barnes & Barnes v. Mobley....... 
11. The declaration of one in possession of a slave, made at the time of hiring 
her to the witness, “that the slave belonged to the plaintiffs, who were 
minors and orphans,” is admissible evidence for the plaintiffs, in an action 
of trover subsequently instituted by them fur her conversion against a 
third person, as showing that he was but the plaintiff’s bailee, and held 
the slave in that capacity, in subordination to their title, and not adversely 


12. Where evidence is prima facie irrelevant, it is the duty of the party 
offering it to show its relevancy, by connecting it with other facts which 
are proved, or by offering it in connection with facts expected to be 
proved.—Bilberry, Admr. v. Mobley, use de... ........0..eeeeeeeee 

13. It is the duty of the court, to decide the question of the admissibility of 
evidence at the time it is offered, if objection is then made to it; and al- 
though the subsequent proof of facts, upon which its admissibility depend- 
ed, might cure the error, yet, where such facts do not appear affirmatively 
from the record, the decision of the court, in admitting the evidence, is 
not divested of error by instructing the jury that they must disregard it, 
unless there is other evidence to connect with it and make it admissible. . 

14. On a trial of the right of property, between the plaintiff in execution 
and one claiming under a purchase from the defendant, the declaration 
of the defendant, that the sale was fraudulent, made when he was not in 
possession of the property, and when the claimant was not present, is 
prima facie inadmissible against the claimant, in the absence of proof 


15, On the trial of an issue devisavit vel non, between the executor, who was 
also the principal legatee, and another legatee, the declarations or admis- 
sions of the executor cannot be received to invalidate the will, which 
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makes provision for himself and several others, even when offered in con- 

nection with proof that it would be to the interest of all the legatees, 

except the executor, to set it aside—Bunyard and Wife v. McElroy, Exr.. 311 
16. Nor are the declarations of the testator, made by him some six or seven 

years before the execution of his will, that the executor and his wife 

“were constantly ding donging at him to make a will, but that he would 

not do it, and never meant to do it; that the law of Alabama would 

make a good enough will for him,” admissible evidence against the ex- 

eh RELITTITA LETTER ok es 311 
17. In assumpsit ona lost note, defendant, in answer to interrogatories filed 

by plaintiff, admitted the execution of the note, and stated, that it was 

paid soon afterwards, and was then destroyed by plaintiff. Plaintiff read 

the answer at the trial, and then offered a witness to prove, that he had 

seen the note after the day on which it was alleged by defendant to have 

been destroyed. Held: 

That the evidence was admissible; and this, although plaintiff knew what 

his witness would testify, before he filed interrogatories to defendant.— 


18, A transcript of a judgment certified in due form by the proper officer is 
admissible in evidence for the plaintiff, in a suit against the securities for 
costs, although the clerk by whom it is certified may be entitled to a por- 
tion of the costs sought to be recovered.—Pryor v. Beck. ...........++ 393 

19. A certified transcript of a judgment is only prima facie evidence of the 
judgment itself, and does not preclude the defendant from showing the 
true amount of the judgment; this may be done, either by introducing 
another transcript, for the true amount, certified by the same officer, 
(and then the jury must decide which transcript is correct,) or by copies 
connected with parol proof of their correctness. ........0002eeeeeeees 393 

20. But an execution signed by the clerk, but not certified by him, with 
nothing upon it to show that it has ever been in the hands of the sheriff, 
cannot be regarded either as the original execution or a certified copy of 
it, and is not admissible to prove the amount of the judgment for costs. 393 

21. Where a creditor files, as a claim against an insolvent estate, an account 

for goods, wares and merchandize furnished to the intestate, and money 
paid for him, by the firm of which the creditor is the survivor; and the 
administrator, for the purpose of reducing the amount of the account, 
proves that the said firm collected money belonging to the intestate, 
upon the understanding that, when collected, it should be placed to his 
credit, the creditor may rebut this proof, by introducing evidence of 
another item of indebtedness from the intestate to the said firm, to which 
the money collected by them might have been applied, under the general 
authority given them by the intestate—Ross, Admr. v. Pearson........ 473 
. Although it is irregular to admit such rebutting proof before the admin- 
istrator has offered the evidence which it is intended to rebut, yet its ad- 
mission is not error, if the administrator admits that he will offer such 
evidence, and the record shows that it was subsequently introduced.... 478 

23, When several plaintiffs join in an action of trespass to try titles, a deed 
conveying the land in controversy to some of them is admissible evidence 
for the grantees therein named ; and therefore a motion to exclude it en- 
tirely may be refused.—Lindsay v. Hoke & Abernathy.............++ 542 

24. It seems, that when land is conveyed by deed to a firm by their firm 
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name, the deed may be aided by parol proof showing the names of the 
particular i 
25. To show that a bill of sale to a slave is fraudulent, as being made to 
hinder and delay the vendor's creditors, a deed for land executed by him 
on the same day to the vendee, is admissible evidence, as tending to show 
that the vendor was disposing of his whole estate, and thus adding to the 
other proof of the mala fides of the bill of sale.—Dent v. Portwood. . . .. 
26. Jt seems, that parol proof is admissible to show that the writing on 
_ which the suit is founded, a conditional note, was signed by the maker 
with the distinct admission on the part of the payee that it did not con- 
tain the terms of their agreement, and the understanding that they should 
afterwards, at a convenient time, draw another instrument which would 
truly express the contract.—Hopper v. Eiland...............+..0+: 
27. In assumpsit to recover money over-paid by plaintiff to defendant, the 
fact of the over-payment being contested, defendant may show plaintiff's 
inability to make it ; and for this purpose, an unsatisfied mortgage pre- 
viously executed by plaintiff is admissible evidence, as a circumstance the 
weight of which must be determined by the jury—Rutherford vy. 
Ci, cuss ied 00s code ws bess se else dtc secs i odeticedices 
28. Also, a letter written by plaintiff to defendant after the alleged over- 
payment was made, showing tbat plaintiff was at that time pressed for 
money, and that he had had an interview with defendant the day before 
it was written, respecting a sum of money which defendant was liable to 
pay, and elaiming from him that sum only, is admissible evidence for de- 
fendant ; but i¢ seems, that the letter would be inadmissible, if written 
before the alleged over-payment was made. ..........6.000eeeeeeee 
29. Parol evidence is admissible to identify a demand secured by a deed of 
trust, in which it is described as consisting of one note, when in fact it 
consisted of two notes ; and the deed itself is admissible notwithstanding 
the misdescription, to show that the debt was secured by it——Morrison 


80. Where a note is given, payable “six months after date,” *‘ for value re- 
ceived,” in consideration of the payees’ agreement to perform certain 
services as attorneys at law for the maker, and no time is fixed for the 
performance of the services, parol evidence is inadmissible to show that 
the note was not to become payable until the contemplated services were 
rendered.— Walker v. Clay and Clay... .........cceeeececceeeeeuce 

31. When non est factum is pleaded to a declaration on a promissory note, 
and the defendant has introduced evidence tending to show that he was 
insane, “at, before and after the time of the execution of the note” by 
him, the plaintiff may rebut this evidence by proof of the defendant's 
condition seventeen days after its execution. ............000. cece eens 


EXCEPTIONS, BILL OF. 
1, A bill of exceptions will be construed most strongly against the party ex- 
cepting.—Andress v. Broughton... .......6..0ecceee cee cceaceeeece 
2. When the bill of exceptions sets out several distinct charges and refusals 
to charge on request, and concludes with the words, “to which defendant 
excepted,” the exception will be construed to apply only to the charge 
and refusal contained in the paragraph immediately preceding it... ... . 
8. When the court below charges the jury, that, if they believe all the 
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proof, the plaintiff is not entitled to recover, the plaintiff, wishing to re- 
vise the charge in the Appellate Court, must set out in the bill of exeep- 
tions all the evidence upon which it was predicated.—Barnes & Barnes 

























































4. To authorize an appellate court to revise the decision of an inferior tribu- 
nal in relation to the admission or rejection of evidence, the bill of excep- 
tions must show that such decision was excepted to during the trial of 
the case.—Croft v. Ferrell et al... ... 0... ccc cece eee weee ee eeeaues 351 

Where the bill of exceptions, after reciting the ruling of the court on 
another point and the defendant's exception thereto, stated that the de- 
fendant then offered certain evidence, and coneluded thus: “The court 
refused to receive the testimony as offered by defendant. The defendant 
prays the court to sign and seal this, his bill of exceptions to the ruling of 
the court, which the court now signs,” &e. Jt was held: 

That the bill of exceptions did not show that any exception was taken 
during the trial of the cause to the ruling of the court in exeluding the 
testimony ; and that the words of exception used in the conclusion of the 
bill must be construed to refer to the previous ruling of the court, to 
which the body of the bill showed that exception was taken........... 351 


o 


EXECUTION, WRIT OF. 


1. Where a sheriff, having an execution in his hands, is referred by the de- 
fendant to a third person, from whom in settlement of it he takes his 
promissory note for the amount, and then returns the execution satisfied, 
the plaintiff may have the return set aside, as prejudicial to his rights; 
but the sheriff himself is bound by it, and can neither amend nor set it 
aside.—Holt v. Robinson. .........6.ccccececcsucsecccccesscceeee 106 

2. And in such case, a promissory note afterwards executed to the sheriff by 
the executor of the defendant, in consideration that the sheriff should not 
set aside or amend his return, and should pay the judgment himself, is 
without any legal consideration to support it. ..........eeeceeeeeees 106 

3. Nor does the circumstance that the executor, at the time of the execution 
of his note, had a full knowledge of all the facts, in any manner affect the 
Valdity Of the Note... ccc crv c esse ese scald cede bb cVe see es icslees 106 

4, The statute of this State, (Clay's Digest, 210, § 47.) which exempts from 
levy and sale one horse for the use cf every family, can be invoked only 
by a person who resides in this State. and has a family —Boykin v. Ed- 
i SCT Terr rrrrrie TT eer errrerr Pit it ie re 261 

5. The statute of Mississippi which exempts one horse from levy and sale is 
a local act. and can only protect the property exempted so long as it re- 
mains within the limits of that State. ......... eee ee eee cee eceees 261 

6. When an execution is levied on a slave which is under mortgage or deed 
of trust executed by the defendant in execution, the sheriff has no authori- 
ty to sell a greater interest than the defendant in execution has, viz: the 
right of possession until the law day of the mortgage or deed vf trust, 


and the equity of redemption —O’Neal et al. v. Wilson....... bids 288 
7. An execution in the hands of the sheriff is not a lien upon the ungathered 
crop of the defendant.—Evans and Evans v. Lamar...........+0+++6: 833 


EXECUTORS AND ADMINISTRATORS, 
1, When the settlement of an estate has been removed from the Court of 
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Probate into the Court of Chancery, by a bill regularly filed, and the 
latter court has rightfully taken jurisdiction, and the defendant has an- 
swered the bill, and the cause is progressing in the equity forum, the ad- 
ministrator, pending such suit, proceeds in the Court of Probate at his 
peril, and is liable to have his acts reviewed ; and any rights which he 
may acquire by reason of the action of the Court of Probate, may be di- 
vested by the Court of Chancery, if such rights in any wise conflict with, 
or embarrass the proper administration of the estate in equity —Pearson 


. Where the settlement of an administration is withdrawn from the Or- 
phans’ Court, by a bill filed in the Court of Chancery, and the cause is 
progressing in the latter court, it is competent for that court if the exi- 
gencies of the estate require it, to direct, by interlocutory decree, a sale 
of the slaves belonging to the estate, for cash, at an unusual season of the 
year for selling such property, upon the petition of the administrators or 
of the creditors ; and this, even before an accounting is had between the 


And if, in such case, the administrator invokes the aid of the Orphans’ 
Court, and obtains an order of sale, and purchases the slaves sold for 
himself, it is the duty of the Court of Chancery, to provide that the 
slaves so purchased by him shall be forthcoming to abide the final decree 
Rnednngh ivsdies oe ceeds Sea's Serie k odie sess EUW 600s e's 
. If an administrator, pending a suit in equity for the settlement of the es- 
tate, pays demands against the estate, and seeks to indemnify himself, by 
selling the property, under an order of the Orphans’ Court, and purcha- 
sing it himself; or, if he has extinguished demands by giving his indi- 
vidual obligations, which have been reduced to judgments, and he seeks, 
by a purchase of the property, to invest himself with the title, so as to 
make it subject to levy; in either event, the Court of Chancery will hold 
the property subject to its @ontrol, to abide whatever decision the justice 
and equity of the case may require to be made on the final hearing... .. 
. An executor is bound to include in his inventory of assets a debt due from 
himself to his testator—Weems, Exr.v. Bryan & Wife............... 
Whether an executor or administrator in chief who has settled with the 
administrator de bonis non, may apply to the Court of Probate for a 
discharge from liability to the estate, guaere / But conceding that he may, 
he should give notice of his intended application, produce his receipt 
showing the settlement, aud move for a discharge ; the court cannot, ex 
mero motu, order his discharge, upon the mere representation of the 
administrator de bonis non, upon his final settlement, that he has settled 
in full with the executor or administrator in chief.—King v. Collins, 
BFPO I SECA, METIS. Fo Fs LONUs ta Vode eee c sewed 
. Where a testator devises and bequeaths to his children a certain portion 
of his real estate and all of his personal estate, “to be distributed when 
required, at mature age or majority, in equal parts,’ the authority to 
make distribution confers upon the executor a naked power merely, un- 
coupled with any interest, and, in the absence of a devise to him or 
words of implication, gives him no right to the possession or control of 
the lands. —Chighizola v. Le Baron, Exr...............0-.ceeeeeeee 
. The statutes of this State authorizing an executor to sell or rent the lands 
of the testator do not, of themselves, intercept the passing of the estate to 
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the tube or Qrvleots who may assert their title, with all its incidenta, 
‘until the executor exerts the power reposed in him by the statute, ..... 406 
9. The power to rent, conferred by statute upon the executor, is a bare 

authority, and must be strictly pursued; and if the lands are not leased 

at public outery, according to the requisitions of the statute, it cannot be 

regarded as a due execution of the power, and does not in any manner 

affect the rights of the devisees... 2... 2... ceeeeeecscscececseseeee - 406 
10. The statute authorizing “any person entitled to a legacy or any estate 

by will,” to proceed against the executor after the lapse of eighteen 

months, (Clay’s Digest, 196, §§ 23, 24,) was not intended to apply to 

devises of which the executor had no control, and in relation to which he 

had exercised none of the powers conferred on him by law; and in such 

case the executor cannot, under the statute, be held responsible in his 

representative character for the rents or possession of the land, the sub- 

jest of catha detian. 5.00. 000i sites cb es vice cnd ws sdeuteimedoontactes 406 
11. When an executor, in his answer to a citation requiring him to make 

distribution and a final settlement, alleges ‘‘ that suits are pending against 

him as executor,” but does not give any statement or description of 

them, nor refer to any record or schedule of them, the answer is insuf- 


ficient, and demurrable for that reason. ..........0..sseeeesceceees 4086 
12. The proper practice, however, in such case, would be, to raise the objec- 
tion by exceptions to the answer, rather than by demurrer...........- 406 


13, An administrator de bonis non is only entitled to the assets of the testa- 
tor or intestate which remain in specie, unadministered by the executor 
or administrator in chief—Abney, Admrx. v. Pickett. ...... 2.00500 739 


FRAUD, AND FRAUDULENT CONVEYANCES, 
1. Fraud will not be presumed, when the facts out of which it is supposed 
to arise, may well consist with honesty and pure intention.—Smith’s Heirs 
v. Branch Bank at Mobile... .....0.0ccccccsccsccccsiescccscevisees 125 
2. A conveyance executed by an insolvent to one of his creditors, absolute 
on its face, but accompanied by a contemporaneous parol agreement that 
it should operate only for the grantee’s indemnity, is fraudulent and void 
as to the other creditors of the grantor, and will be set aside in equity. 
—-Bryant v. Young, Hall et al... 05s 6.0.00. .00 sieccivs osie o's se besieise eibic 264 
3. If the land has been sold by the grantee to a bona fide purchaser for a 
valuable consideration, who is not made a party to the bill filed by the 
ereditors of the grantor, the land itself cannot be subjected to the com- 
plainantis demands. .....cccccsccccnccdesccvcccess seeecswousonne 264 
4. But the proceeds of the sale in the hands of the fraudulent grantee may 
be subjected, and so far as any portion of the same ean be traced into 
other property purchased or exchanged by him, a court of equity will 
fasten a trust upon it in favor of the creditors. ......+..6eeeeeeeeees 264 
5. A deed conveying property absolutely to the trustee for the payment of 
certain specified debts of the grantor, which contains no reservation or 
stipulation of any benefit to the grantor, and imposes no condition preju- 
dicial to, or restrictive of the rights of the secured creditors, or tending 
to delay them in the collection of their debts, is not fraudulent on its face, 
although it gives the trustee a discretion as to the time and manner of sel- 
ling the crops conveyed by it; if the trustee, in such case, refuse to act 
promptly, or within a reasonable time, the secured creditors might com- 
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pel him in equity to do so, or have him displaced and another appoint- 
ed.—Evans and Evans v. Lamar................ VEO co CW TOON oOE au 


. To show that's bill of sale to a slave is fraudulent, as being made to hin- 


der and delay the vendor's creditors, a deed for land exeeuted by him on 
the same day to-the vendee, is admissible evidence, as tending to show 
that the vendor was disposing of his whole estate, and thus adding to the 
other proof of the mala fides of the bill of sale—Dent v. Portwood.... 
The payment of sixty-five dollars for a slave is a valuable consideration, 
and entitles the purchaser to the property as against one claiming under 
a voluntary fraudulent sale previously made. ...............0000005 


. A deed of assignment fraudulent on its face as to creditors, is capable of 


confirmation by them ; and after the deed has been executed, and the as- 
senting creditors have been paid from the effects assigned, the transaction, 
as to them, will not be disturbed— White v. Banks...... ........... 


9. A voluntary deed, mae to hinder, delay and defraud creditors, may be 


avoided in a court of law, by a creditor of the grantor’s or a bona fide 
purchaser for a valuable consideration—Stokes v. Jones.............. 


10, When the question is one of fraudulent intention in the execution of the 


deed, the court cannot pass upon the effect of the testimony, but must 
leave the question of fraud vel non to the decision of the jury ; but when 
the bill of exceptions recites, that ‘it was expressly proved that the con- 
veyance to the plaintiff was made to delay, hinder and defraud the gran- 
tor’s then existing creditors,” and that there was no conflict in the proof, 
it is not error to charge the jury, “that, if they believe all the evidence, 
they must find for the defendant”. .......... 0.0 ccc cece cece e ee ees 
A voluntary conveyance, with covenants of warranty, of lands in which, 
at the time of its execution, the grantor had not such an interest as could 
be subjected by his creditors either in law or equity, but to which he af- 
terwards acquired title, is void as to creditors and subsequent bona fide 
purchasers, if made to hinder, delay and defraud the grantor’s creditors ; 
a voluntary fraudulent estoppel is impotent to defeat the just claims of 
creditors and bona fide purchasers. .... 2.2.0.0. cee cece cece ee eeees 


. Where a voluntary conveyance from father to son, made to hinder, delay 


and defraud the grantor’s creditors, contains a condition that the grantor 
shall, during his life, remain with the grantee and be supported by him, 
and the grantee at the time of its execution is an infant of tender years, 
and does not accept or in any way bind himself to the performance of the 
condition until after the sale by the grantor to a bona fide purchaser for 
a valuable consideration, his subsequent acceptance and part performance 
of the condition cannot relate back so as to defeat the intervening sale to 
eee Fd prance. 555. BSE UT. BOW b ewer cocce ewes 


FRAUDS, STATUTE OF. 
1, Where one claims title to personal property under the second section of 


the statute of frauds, ( Clay’s Digest 255,) on the ground of his vendor’s 
possession by way of loan not reduced to writing and recorded, he must 
show that his vendor, or those through whom his vendor claims, have had 
possession of the property for three years.—Brainard v. McDevitt... .. 


2. If his purchase was before the three years were complete, he cannot add 


his own possession to that of his vendor, in order to claim the benefit of 
the act ; he must acquire title at the date of his purchase, or the act gives 
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See Separate Estates or Marriep Women. 














3. A promise to pay the debt of another, if reduced to wolting and founded 
on @ sufficient legal consideration, is binding, whether the consideration 
be a benefit to the promisor or a prejudice to the promisee ; but if the 
promise is not reduced to writing, it is void, unless founded on some new 
consideration beneficial to the promisor—Martin v. Black’s Ex’rs...... 


4. A verbal promise by defendant, to pay a debt against the estate of her 
deceased son, if the attorney who had the debt for collection would also 


act as her attorney, in having the administrator of the estate removed 
and herself appointed administratrix de bonis non, is void within the sta- 
tute of frauds, it being shown that the attorney charged her for his said 
services, and that she had paid him..............002cceeeesecseces 


HUSBAND AND WIFE. 
1, On the distribution of an estate in which the wife is interested, the decree 


for her distributive share should be in the name of husband and wife, for 
the use of the wife.—Roberson’s Heirs v. Roberson’s Executors...... oe 


2. Where the fee of lands was in the wife by inheritance, the deed of hus- 


band and wife, acknowledged in the ordinary form, would not, previously 
to the passage of the act of 1848, pass the fee to her grantee ; her title 
could only be conveyed by deed acknowledged by her on private exami- 
nation—Doe ex dem. Hughes v. Wilkinson...........46 seceesevace 


8. Husband and wife, by deed dated May 16, 1839, conveyed lands belong- 


ing to the wife in fee simple by inheritance, and the certificate of acknow- 
ledgement appended to the deed recited, that, “on the 16th and 17th day 
of May, 1839,” they “ both personally appeared,” déc., and “acknowledged 
the above instrument to be their free act and deed.” The wife also exe- 
cuted a conveyance, dated May, 17, 1839, and written on the back of the 
said deed, by which she remised, released, relinquished and forever quit- 
claimed, to the said grantee, all right, title, interest and claim to dower, 
which she then had as wife of the said grantor, or might thereafter have 
as his widow. to the lands and premises conveyed ; and at the foot of this 
instrument, was written the certificate of a justice of the peace, that, on 
said 17th May, 1839, on private examination, separate and apart from 
her husband, ‘she acknowledged that she signed, sealed, and delivered 
the foregoing instrument, as her voluntary act and deed,” &e. Held: 
That the last certificate applied only to the conveyance immediately pre- 
ceding it, and did not extend to the deed executed by husband and 
wife ; and that, upon her death, if she survived him, or upon his death, 
if he survived her, the fee vested in her heirs at law, and they could 
immediately assert it against the tenant in possession...........+++ 


4. Where a feme sole, one of several co-plaintiffs, marries, pending the suit, 


and her husband is not made a party, the objection, if it can avail in any 
case, must be taken by plea in abatement.—Powell v. Glenn et al...... 


5. At law, where the title to property has vested in the husband, as in ease 


of a gift or bequest to the wife, no contract which he may afterwards 
make directly with her, and a fortiori no declaration or admission made 
by him during coverture, can vest the property in the wife, so as to ena- 
ble her to maintain or resist an action by or against his personal repre- 
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INDIAN RESERVATIONS. 


1. 


© 


A female belonging to the Creek tribe of Indians, whose husband was 
dead, but with whom a grand-child resided, whose parents were also dead, 
is “the head of a family” within the meaning of the second article of the 
treaty of March 24, 1832, between the United States and that tribe of 
Indians.—Rowland and Heifner v. Ladiga’s Heirs................... 


. Every head of a family of that tribe who resided on a half section of land, 


and selected it as his reservation under thie treaty, became thereby entitled 
to it; and his right could not be divested by the refusal of the locating 
agent to locate him upomit....... 2.0... 0.2. c eee eee eee 


. The head of a family who made his selection, aud was located upon his 


reservation, could only be divested of his right within five years, by a 
sale in accordance with the provisions of the treaty, or by abandoning the 
land; but if he neither sold or abandoned it within that time, his title be- 


. Where an Indian reservee, the head of a family, made applieation to the 


locating agent to be located on her reservation, which application was im- 
properly refused, and she continued to reside on the land until interrupt- 
ed in her possession by intruders, and then went to a relative’s to reside, 
this is not an abandonment of the land, notwithstanding she is afterwards 
removed from the country by the force of the Government........... 


. The right of an Indian reservee, which he has not conveyed by sale, nor 


lost by abandonment, descends to his heirs at law.................... 


. In ejectment, plaintiff claimed under a purchase at execution sale, and 


proved that the land was devised to the defendant in execution by his fa- 
ther, who had held possession under a bond for titles from one Y., and 
had payed the purchase money in full; defendant relied upon a contract 
for the purehase of the land from an Indian reservee, under the treaty of 
March 24, 1832, approved November 1, 1834, mesne conveyances from 
the grantees to said Y., and from him ‘to one H. Held: 
That the outstanding legal title shown by defendant was superior to plain- 
tiff’s—Doe ex dem. Stevens v. King. ................0 000 ee eeees 


INDICTMENT. 
See Criinat Law. 


INFANTS. 


1, 


2. 


3. 


When an infant is interested in the settlement of an estate before the Court 
of Probate, it is the duty of the court to appoint a guardian ad litem for 
her, although she may have a guardian of her person and property regu- 
larly. appointed, who was notified of the settlement, and failed to attend. 
(Overruling Parks v. Stonum, 8 Ala. 755.)—King v. Collins, Adm’r.. 

An infant may be sued for his torts, irrespective of the form of action 
which the law preseribes for the redress of the wrong done.—Oliver v. 


LOU CO Ld COL EL Le 5 


The fact that a minor is “in the habit of trading on his own account, and 
working about in the neighborhood, controlling the proceeds of his own 
labor,” does not operate as a forfeiture of that protection which the law 
throws around him, when it forbids his being sued except in seem 
ee OVITITITITT TT CL TE DLA eT LPL 


4. When the record of the final settlement of an estate recites, that the guar-. 
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dian of the minor heirs appeased | end « elaieneid for them a distributive 
share, the recital is conclusive as to the fact of the appearance of the mi- 
nors by their guardian, and such appearance would dispense with the ne- 
cessity of notice—-Smith v. Smith’s Admrs...................00005 761 


. When infants are interested in the distribution of an estate, they may be 


represented on the final settlement by their general guardian, unless he 
is an incompetent or unfit person. .........66eccceeeceeececceeeees 761 


INJUNCTIONS. 


1. 


to 


The statute which limits appeals from an interlocutory decree dissolving 
an injunction, “to the next term of the Supreme Court,” means, the next 
term to which an appeal may be taken according to the general law regu- 
lating appeals—Pearson v. Darrington, Adm’r...............00000- 169 


. Such appeals are, in other respects, subject to the same rules which gov- 


ern appeals in other cases, and unless the decree is rendered a sufficient 
length of time before the commencement of the first term of the Su- 
preme Court, to enable the appellants to give the citation required by the 
statute in cases of appeals and writ of error, the appeal is properly re- 
turnable to the next term of the court to which it may be returned, al- 


lowing to the appellants time to give the required notice............. 169 
. When the regular term of the Chancery Court commenced on the first 


Monday in December, and was limited to one week, and a cause was sub- 
mitted on a motion to dissolve an injunction, with the agreement of the 
counsel that the Chancellor should render his decree in vacation as of that 
term, and a decree dissolving the injunction was afterwards rendered, 
dated the 3d of January, but not filed in the office of the register until 
the 10th of January, Held: 

That an appeal from this decree was properly taken to the next June 

term of the Supreme Court. ...... 0.0. cseeeeeeceeeceeeeeeneeee 169 


INSOLVENT ESTATES. 


1, 


bo 


An objection toa claim against an insolvent estate, that it was not filed 
within six months after the decree of insolvency, may be made at any 
time before the hearing, or at the hearing.—Bartol v.Calvert, Admr.... 42 


. Objections going to the verification of a claim, or to its correctness or va- 


lidity, must be filed within nine months after the decree of insolvency... 42 


. Objections to the time of filing a claim are properly triable by the court. 42 
. The term “month,” as used in the act of 1843 regulating the proceedings 


on the settlement of insolvent estates, means a calendar, and not a lunar 
MN. i's: ds iil nb 8b bp bsce ceeds ctw cues eaees eee ieee ee 42 


. Where a claim against an insolvent estate is rejected, on the ground that 


it was not properly verified, or was not filed in time, and in consequence 
of its rejection a surplus is left in the hands of the administrator, such 
surplus should be appropriated to the creditor, if his claim is not barred 
on some other ground, in preference to the distributees...........++++ 42 


A judgment rejecting a claim against an insolvent estate, under the act of 


1848, is a final judgment which will support a writ of error, although 
no issue is made up under the act. .......+..eeeeeeeeeeeeeeens eevee 42 


. When a claim against an insolvent estate is filed within six months after 


the rendition of the decree of insolvency, all objections to its allowance 
on final settlement must be filed in writing, by the administrator or some 
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 ewedlton, within threo moaths after the expiration of the time allowed for 
filing claims, or, ii other words, within nine months from the date of the 
deeree of insolvency ——Gaffney v. Williamson's Admr........ teed eee 112 
8. Whena claim is filed in time, but not verified by affidavit, and an objection 
to it in writing, because it is not so verified, is filed in time, the affidavit 
may be supplied at any time before, or at the day set for final settlement 








9. Yet if a claim is filed in tele and not verified by affidavit, and no objec- 
tion to its allowance is filed in time, then no objection against its allow- 
aneecan be heard on final settlement, for an insufficient verification by 


affidavit, the want of an affidavit, or any other cause................ 112 
10. The objection that a claim was not filed in time may be raised by the 
administrator or any creditor, even at the hearing................0++ 112 


11. When a claim against an insolvent estate is filed on the same day on 
which the decree of insolvency is rendered, the Appellate Court will pre- 
sume, in the absence of other proof, that it was filed after the rendition 
Das Bettas s 66 dei a vidine taser endows so obs cddnecccc bene ceesee 112 

12. No exceptions can be taken toa claim properly filed against an insol- 
vent estate, going to the affidavit or to the claim itself, unless they are 
filed within the time prescribed by the act of 1843: but objections extend- 
ing to the time of filing may be made at any time.—Hogan’s Exr. v. 
Ovary Mediates iis. oisinsis sein cscs nccicc su ceeds cvebccsccceneseces 194 

13. A claim against an insolvent estate is not required to be in any particu- 
lar form; it is sufficient if it shows the liability of the estate to the party 


eben Mais isis o Bite a bts Kwilsisindcic o6ib ovecncembocccedepcececes 194 
14. A party having merely an equitable title to a demand against an insol- 

vent estate may file it as a claim against the estate................+. 194 
15. The case of Ross (Creditor) v. Ross (Admr.), 20 Ala. 105, re-affirmed— 

Ross (Creditor) v. Ross (Admr.)..........0eeccceseeseeeeseseeeese S22 


INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. The doctrine of relation back to a past time is a fiction which is often in- 
dulged, in advancement of justice, to sustain legal proceedings ; but it is 
never resorted to, when the result would be, to deprive a party of a clear 
legal right, or when it would work manifest injustice —Pearson v. Dar- 
when Retbenaa a hei bbe 851d sin bd Weed Wbi8s osc bee es Wewesercesees 169 

2. When the defendant in trover fuils to give any account of the manner in 
which he acquired possession of the slave in controversy, he will be pre- 
sumed, in the absence of all rebutting proof, to hold from or under the 
person who is shown to have had the possession for several years next 
before the defendant aequired it.—Barnes & Barnes v. Mobley... ..... 232 

3. The fact that the items of an account are not charged in the order of their 
dates, if it could operate at all, would not necessarily raise any legal pre- 
sumption against the correctness of the account, but, at the most, would 
be a circumstance whose weight must be determined by the jury.—Ross, 
Dele MMR 6 858016 66h 665 68s HWE de tws od Revd ovecarcceeess 478 


JUDGMENTS AND DECREES. 

1. A judgment rejecting a claim against an insolvent estate, under the act of 
1848, is a final judgment which will support a writ of error, although no 
issue is made upsunder the act.—Bartol v. Calvert, Admr............ 42 
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2. Whena jndqmentia reounmed against the surviving g portuen « on & adem 
- debt, and the amount of the judgment is afterwards paid to the plaintiff 
by a stranger, with money furnished him for that purpose by one of the 
defendants and the executor of the deceased partner, the judgment is 
satisfied, and it cannot be kept alive, by assignment to such third person, 
for the purpose of enforcing the collection of it from the other d-fendant. 
Hagan. v. Regupldls.... 600. oiscccsesccvisccecccassccocess secembamie 
3. A final decree of settlement should be definitive as to all the liabilities of 
the executor to the estate, and should award distribution of the entire 
fund in his hands, having all the distributees before it.—Rhodes, Exr. v. 
Turmor: amd Wiles ose. cic ios bs cee cccicses vision siceticsseve cbunesie 
4. A deeree rendered by the Orphans’ Court, upon the application of an ex- 
ecutor, by which an amount is ascertained to be in his hands, a portion of 
vahich he is ordered to pay over to those entitled to it, and to retain the 
balance until the further order of the court, is not a final decree; but it 
may well be regarded as an interlocutory decree, and, being prima facie 
correct, unless impeached for errors or mistakes, may be made the basis 
OF w Geral decree. o.oo. 066i HG 0S sdb 8660s Te Seee Kew. coved decee 
5. A judgment that has been reversed, is a mere nullity—Price v. Simmons, 
Aes 60:5 66's ¥908 ve wvbtiden ss cewel od weseu edd cantdel wi. dues sie 
6. A judgment rendered by the Court of Probate under the bastardy act, 
though not in favor of any person by name as plaintiff, is nevertheless 
sufficient, since the statute points out with certainty who is the plaintiff. 
—Gledle..w; 0 Glamahaas os i.o6s oie. 0 v0dice 0604 063 ceeweee Secastus 
7. A judgment nisi against a defaulting garnishee, for “the sum of sixty- 
three dollars debt, and twenty-six dollars and seventy-six cents damages, 
with interest thereon from the seeond day of October, 1848,” is suffi- 
ciently certain —Drane v. King & Devitt... .........cceceeeeewenes 
8. Where judgment final is rendered for a larger amount than the judgment 
nisi, the discrepancy can only be considered a clerical misprision, and the 
judgment will be amended in the Appellate Court, at the costs of the 
Plaine Wd FTO. occ ccc cece ccs cesecenee toesesececosuecedes 


JUDICIAL SALES. 

1. When an execution is levied on a slave which is under mortgage or deed 
of trust executed by the defendant in execution, the sheriff has no authori- 
ty to sell a greater interest than the defendant in execution has, viz: the 
right of possession until the law day of the mortgage or deed of trust, 
and the equity of redemption —O’Neal et al. v. Wilson. ..........+06- 

2. The execution creditor has the right, under the statute, to pay off the 
debts secured by the deed of trust, and to be substituted to the rights of 
the beneficiaries; and in such case the trustee would be compelled to 
execute the trust for him in the same manner. But if the sheriff assumes 
the responsibility of closing the trust, by selling the entire property in 
the slave, and declaring that the proceeds of sale will be applied first to 
the payment of the debts secured by the deed, and the surplus to the 
satisfaction of the execution, his sale does not divest the title of the trus- 
tee, but only transfers to the purchaser the interest of the defendant in 


8. The doctrine of “caveat emptor” applies to sales under execution, where 
the sheriff attempts to sell a greater interest than the defendant has ; and 
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prevent fraud, or relieve against mistakes, yet it will not interpose to 
relieve a purchaser from the consequences of his own folly or temerity, 
when he purchased with knowledge that the property was under deed 
of trust, and after the sale had been forbidden by the trustee.......... 
4. A plaintiff claiming under execution sale takes only the title which the 
defendant in the execution had; and although that may have been such 
a legal title as was subject to levy and sale, yet the defendant may de- 


5. Although every inadequacy of price will not be sufficient to set aside a 
sale of lands made under execution, yet, when the inadequacy is so gross 
as, at once, to shock the understanding and conscience of an honest and 
just man, it will, of itself, authorize the court to set aside the sale-——Hen- 
dereon et al. v. Sublett et al... 0.2... cece cece cece cece cece ceeees 

6. In all such cases, the sheriff should not proceed with the sale, but should 
return the fi. fa. stating the levy and that the property was not sold for 
want of buyers, and wait for a venditioni exponas................05- 

7. Any person who is a party to the suit, or connected with the title to the 
lands sold, whether his interest be legal or equitable, may be heard on a 
motion to set aside the sale for inadequacy of price. ................-- 

8. A court will never permit its process to be improperly used, to work in- 
justice or oppression ; but if such use be made of it, the court will, by 
virtue of its power over its officers, suitors and counsel, rectify the abuse, 
and restore to the injured party that of which he has been deprived by 
their fraud, negligence or misconduet.—Lankford v. Jackson et al... .. . 

9. The sheriff should not sell property levied on under fi. fa. for a merely 
nominal sum, (as where land worth $1000 was sold for $6,) but should 
retain the levy and return the fi. fa., stating the facts; but if he disre- 
gards his duty and sells the land for a nominal price, the court, on timely 
application, will set aside the sale... ........... cece eee eee ee eeees 

10. When lands sold under execution are purchased and held by the trustee 
of a feme covert in trust for her, an offer by a judgment creditor to redeem 
under the statute, is sufficient, if made to the trustee—Barringer et al. 


11. An offer to redeem by a creditor who has a judgment then in force, 
which is afterwards reversed on error by the Appellate Court, does not 
entitle him to redeem under another judgment recovered on the same 
cause of action after the expiration of the two years.................. 


JURISDICTION. 

1. Under the act of February 11, 1850, (Pamphlet Acts, 34,) which abol- 
ished the County Courts, the Circuit Court has jurisdiction of a motion 
against a sheriff for failing to pay over money collected on an execution 
which was issued from the County Court before its abolition— Kavanaugh 


2. A justice of the peace has no jurisdiction to render judgment for costs 
against the defendant in the preliminary proceedings had before him upon 
a charge of felony.—Sasnett v. Weathers etal...................005 
8. Any judgment or decree of any court, which shows upon its face a want 
of juriediction, either of the subject matter or of the parties, is not mere- 
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ly voidable, but void.—Lamar v. Comm'rs’ Court of Marshall County. . 


JUSTICES OF THE PEACE. 


1. Justices of the peace had no admiralty jurisdiction previous to the act of 
1836, (Clay’s Digest, 139,)—Sch. Louisiana v. Fettyplace, Goodman & Co. 
2. The act of 1841, which was designed to remove all doubts as to the con- 
struction of the act of 1836, confers upon justices of the peace the same 
admiralty jurisdiction when the sum claimed is less than fifty dollars, that 
was given by the act of 1836 to the Cireuit and County Courts when the 
sum claimed was over fifty dollars; and that jurisdiction is confined to 
demands which arise from “furnishing materials, labor or stores, for the 
use of any steamboat or other water-craft.”............+4. peseoseen 
3. A justice of the peace has no jurisdiction to render judgment for costs 
against the defendant in the preliminary proceedings bad before him upon 
a charge of felony.—Sasnett v. Weathers etal... .........cceeeeees 
See Apreats AND CERTIORARI. 


LIMITATIONS, STATUTE OF. 

1. The right to enjoin, by bill in equity, a judgment at law founded ona note 
given fur a gaming consideration, is not limited by the analogy. between 
such a bill and a bill of review, to three years from the date of the judg- 


ment.—Paulding v..Watson and Eidson............02eeeeeeeeeeece 27 


2. An attorney at law may interpose the plea of the statute of limitations, 
when sued by his client for money which he has collected as attorney, and 
failed to pay over.—Kimbro vy. Waller... ........0s0ceeeeeccesseees 

3. In assumpsit against an attorney at law for money collected as attorney 
and not paid over, defendant pleaded the statute of limitations, to which 
plaintiff replied “ that the money sued for was collected by defendant, as 
an attorney at law, in the State of Tennessee, and that no demand was 
made of him for said money until a short time before the commencement 
of this suit, and that the statute only began to run from the demand.” 
Held: 

That the replication was demurrable..........6..20eeseeeeeeeeeees 

4. In all eases of concurrent jurisdiction, statutes of limitations are equally 
as obligatory in courts of equity as in courts of common law ; and in ma- 
ny eases, mere lapse of time and the staleness of the claim will constitute 
a defence in equity, when the statute does not apply—Gunn v. Brantley. 

5. The statute of limitations does not bar a married woman from recovering 
her separate property, sold under execution against her husband, when 
her title accrued during coverture.—Michan and Wife-v. Wyatt........ 

See Cuancery PLEADING AND Practice, 32, 33, 34. 

*“* Estates oF Deceasep Persons, 5, 6. 


LUNATICS, IDIOTS, &c. 

1. The Orphans’ Court has no jurisdiction to declare a person a lunatic, or 
non compos mentis, and to appoint a guardian for him as such, without 
the issue of a writ de /unatico inguirendo, and the finding of a jury there- 
on; and if a guardian is appointed for a person, as being non compos 
mentis, without these preliminary proceedings, the appointment is void, 
and may be impeached in any court, in a collateral proceeding in which 
a party a benefit under it.—Eslava et al. v. Lepretre........... 
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2. A party is eutitled tu notice of proceedings against him in the Orphans’ 


Court, to declare him non compos mentis, and to appoint a guardian for 
him; and the appointment is void, if made without notice............ 
3. Where a bill is filed to foreclose two mortgages on land, one executed by 
the mortgagor and his wife jointly, and the other by the mortgagor and 
the wifé’s guardians, who were irregularly appointed by the Orphans’ 
Court, without the issue of a writ de unatico inguirendo, upon the mere 
petition of her husband, alleging that she was non compos mentis ; and 
the guardians are made parties to the bill, but the wife is not—it is error, 
to proceed to a final decree, until the wife is properly brought in ; nor 
can the complainant excuse his neglect in failing to proceed regularly 
against her, by setting up her want of interest in the mortgaged proper- 
ty ; nor is the error cured by the subsequent appointment of a guardian 
OE Mtenn Fe WR 60.5: s'nc co ccecivedieccicveess coccccdeccccsccscccece 
4. When non est factum is pleaded to a declaration on a promissory note, 
and the defendant has introduced evidence tending to show that he was 
insane, “‘at, before and after the time of the execution of the note” by 
him, the plaintiff may rebut this evidenee by proof of the defendant's 
condition seventeen days after its execution— Walker v. Clay & Clay... 
5. The appointment by the court of a guardian ad-litem for a lunatic defend- 
ant, is not error, when the record shows that the defendant appeared and 
pleaded “by his guardian ad litem and by attorney ;” especially, when 
the record indicates that the guardian was appointed at the instance of 
Sen Dehratatie attorneys 66 isis oii i cicicednc Ke sbevciciccvecosscee 
6. Ina suit against a lunatic, the judgment is properly rendered against the 
lunatic himself, and not against his guardian. ................000000- 


MALICIOUS PROSECUTION. 

1. In actions for malicious prosecution, two things are essential to be estab- 
lished by the plaintiff: first, the absence of all probable cause for such a 
prosecution on the part of the defendant ; and secondly, that the prosecu- 
tion was malicious.—Ewing v. Sanford... ............00.0eeeeeeeee 

2. The defendant may successfully defend, by showing either that there was 
probable cause for the prosecution, or, admitting that there was not pro- 
bable cause, that he had not been actuated by what the law terms malice. 

3. No matter how far a man may be impelled by, malice, in prosecuting ano- 
ther on a criminal charge, the law, from motives of public policy, will 
hold him harmless, when sued fur a malicious prosecution, provided he 
Sy Cai bia. 03066 6 Ls aici Wed oc secs cvecsvcereces 

4. On the other hand, if he cannot show probable cause, the law will imply 
malice from the absence of probable cause, unless he can'show, by way of 
repelling this implication, that such facts and circumstances existed, as, 
although not amounting to probable cause, were calculated to produce at 
the time, in the mind of a prudent and reasonable man, a well grounded 
belief or suspicion of the party’s guilt ; and that he was not, therefore, 
actuated by malice, in commencing the prosecution. ................. 

5. E. prosecuted 8. for stealing a slave, which S. afterwards recovered from 
E.in an action at law; and after the termination of the prosecution, S. 
brought an action on the case for malicious prosecution against E. Jt was 
held: 

That the record of the suit for the recovery of the slave was admissible 

CEES cn nvcdececccsencsoccccesccesetescecéccs 
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MANDAMUS. 


1. On motion for mandamus, the return which is made to the alternative writ 
is not required to be verified by the oath of the party ; it is taken as true 
by the court, and, in the absence of any statute providing for traversing 
the return, the party injured must proceed for the false return, and if it 
be found false by the jury, he recovers damages equivalent to the injury 
sustained, together with a peremptory mandamus to the defendant to 
do his duty——Commrs.’ Court of Tallapoosa v. Tarver............... 661 
. The statute allowing the defendant to plead as many matters as he thinks 
necessary to his defence, applies to proceedings by mandamus, as well as 
Co CEE CAND ROW ee oa SST es ee eS 661 
3, The statute of Anne ch. 20, which allows the facts stated in the return to 
the alternative writ in case of mandamus to be traversed and tried by a 
jury, not being in force in this State, the facts must be pleaded with such 
a degree of certainty, as to enable the court to decide whether they are 
in law sufficient to justify the party in failing to do the act............ 662 
4, Mandamus, when directed to an inferior tribunal, is a writ which seeks to 
compel action ; but it does not point out to that court how it shall actin 
a matter over which it has a discretionary power of decision. Certiorari, 
on the other hand, is a writ revisatory in its nature, and is issued for the 
purpose of enabling the superior court to correct the erroneous action of 
the inferior—Lamar v. Commrs.’ Court of Marshall County........... 7712 


to 


MARRIED WOMEN, SEPARATE ESTATES OF. 


1. On the distribution of an estate in which the wife is interested, the decree 
for her distributive share shou'd be in the name of husband and wife, for 
the use of the wife—Roberson’s Heirs v. Roberson’s Executors....... 278 
2, Since the passage of the acts of 1848 and 1850, the husband is entitled, 
as income, to the money accruing during coverture from the hire of the 
wife’s slaves and the rent of her land—Weems, Exr. v. Bryan & Wife.. 302 
. The husband, who is executor of his wife, may be compelled to settle his 
trusteeship of her separate estate in the Court of Probate; and on this 
settlement, he should state with that court a full account of all moneys 
or other property of the wife, received by him as corpus or capital of her 
estate, and not as income, and credit himself with all proper payments a. 
or disbursements, made by him in her behalf as trustee.............. 302 
4. Under the act of 1850, the husband becomes tenant for the life of the wife 
of the rents and profits of her estate, and, like any other tenant for life, 
he is entitled to emblements, that is, the crop growing or matured, wheth- 
er gathered or not, at the termination of the life estate.............. 302 
5. A deed of trust exeeuted by a woman in contemplation of marriage, con- 
veying all her property, consisting of bonds and mortgages, to a trustee, 
“to have and to hold,” &e., “in trust for and during the joint lives of” 
herself and her intended husband, “to and for their joint use, benefit and 
behoof, and to suffer and to permit them to have, take and receive the 
issue, income, interest and profits arising from the said bonds and mort- 
gages, to and for their joint use and benefit, without being in any man- 
ner subject to the debts, contracts or control of” her husband, does not 
exclude the marital rights of her husband, but the property may be taken 
in execution at law for his debts. —Geyer, Trustee, v. Br. B’k.at Mobile. . 414 
_ Where a bill is in form the bill of husband and wife, yet, in substance and 
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fact, it only concerns the separate estate of the wife, and seeks only to 

establish her rights and protect her interests, and asks no relief for or 

against the husband, he will be regarded as her next friend or trustee, 

and the decree rendered will be conclusive on the wife—Michan and 

WRRay Pal tiin as <0dids0dd ocd dries ccesiwnne dewsveicp eines coscncccccs 813 
4. Butif the bill seeks for relief either for or against the bode the Chan- 

cellor should order it to stand over, until it can be reconstructed, so as to 

make the husband a defendant, and interpose a next friend to prosecute 

for the wife; and this, whether the objection be made by demurrer, plea, 

answer or for the first time at the hearing; but in the last case, it is leit 

to the sound discretion of the Chancellor, whether he will allow it, or dis- 

miss the bill without prejudice to the wife. .... dp dhe bunds te cwuiewes 818 
8. A transcript of the record of a judgment against the husband, is not ad- 

missible evidence against the wife under a bill filed, in the name of the 

husband and wife, concerning her separate estate................... 815 
9. The statute of limitations does not bar a married woman from recovering 

her separate property, sold under execution against her husband, when 

her title accrued during coverture........... 60. c cece eee cee ee eee 813 


MORTGAGES 


1. The grantee of a deed, which is absolute on its face, may come into a 
court of equity to have it declared a mortgage—Bryan and McPhail y. 


2. An agreement that a deed absolute on its face should operate only as a 
mortgage, must be contemporaneous with the execution of the deed itself; 
otherwise, unless supported by some new consideration, it is nudum pac- 
tum, and no right cau arise under it... .......... 00 0c cece cece cence : 

3. In ascertaining whether an absolute deed was intended as a mortgage or 
a conditional sale, parol proof of the intention of the parties at the time 
of its execution may be received. .......... 60 cece cece c eee eee eees 

4, The proof must be clear and convincing, to enable the court to declare an 
absolute deed a mortgage. Loose declarations of a trust, especially after 
great lapse of time, will not be allowed to overturn or affect the written 
Ce aE BERD: cits neidon’s pee vaege scien ods coebwereescccess 92 

‘ 5. An unrecorded mortgage is valid and binding between the parties them- 
) selves; it is also valid as to all subsequent creditors and purchasers with 
notice of its existence—Smith’s Heirs v. Br. B’k. at Mobile........... 125 

6. If the mortgagor sells the land to an innocent bona fide purchaser, taking 
from him a mortgage to secure the purchase money, upon which he ob- 
tains a decree of sale in a foreclosure suit, at which he, by himself or his 
agent, becomes the purchaser, he is not in a condition to invoke the pro- 
tection afforded to a bona fide purchaser without notice, so as to defeat 
the mortgage which he has executed to his vendor: for this would be, to 
take advantage of his own wrong...........0cccccceecceececececes 125 

7. A. sold and conveyed to B., and took from him a mortgage to secure the 
purchase money, which was not recorded within sixty days; B. after- 
wards sold and conveyed to C., and also took from him a mortgage to 
secure the purchase money; B. foreclosed his mortgage, and obtained a 
decree of sale, at which sale he himself became the purchaser by an 
agent, and afterwards by a quit claim deed released all his interest to D., 
who had no actual notice of A.’s unrecorded mortgage. Held: 
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That, as against A., the release only operated to pass B.’s equity of re- 


Pemaptben. 5.0.0.0 0500 one. cease IAT at Ras ewes dues bums as ++ 125 
. 8. The fourth head-note to the case of the Ohio Life Insurance and Trust Co. 
v. Ledyard, (8 Ala. Rep. 866,) corrected and limited................ 125 


9. When an execution is levied on a slave which is under mortgage or deed 
of trust executed by the defendant in execution, the sheriff has no author- 
ity to sell a greater interest than the defendant in execution has, viz: the 
right of possession until the law day of the mortgage or deed of trust, 
and the equity of redemption —O’Neal et al. v. Wilson. ........... ee. 288 
10, A written instrument in the following form, viz: ‘This day received of 
R. two hundred and twenty dollars, for the payment of which by the 25th 
Dee'’r. next, I hereby assign over to said R. the free and full title to a cer- 
tain negro girl named Hulda,” is a mortgage of the slave, and not a bill 
OF anlemsReeb-v. Rose... 65 sei es TU els EURO ROUTE ve 822 
11, In the absence of an express stipulation to the contrary, the mortgagor 
is entitled to retain possession of the mortgaged property until the law 
day, and he has the right to vindicate this possession against all persons 
who unlawfully withhold it; it is also his duty to look after the property, 
and if a loss occurs in consequence of the negligence of any one in look- 
ing afterit, the loss must fall upon the party primarily guilty of the 
negligence, viz: the mortgagor. ..........cecccecccescceees FPS 2s 'BLL 
12. The assignment of the note or bond which a mortgage is intended to se- 
cure, unless there is some contract to the contrary, is an equitable assign- 
ment of the mortgage ; and the assignee of the note or bond may use the 
name of the mortgagee, to enforee the mortgage at law.—Graham & 
Rogers v. Nowmami. 26 si sii5. WSs le Fe IOS eR INS HIE 497 
13. But if the mortgage itself is assigned in proper form, the legal title of 
the mortgagee passes to his assignee, and in any proceeding at law to en- 
force the mortgage the latter must use his own name..........6+2065 497 
14. If the mortgage is of land, there must be a deed from the mortgagee to 
the assignee, to convey the legal title to the premises, either on a separate 
paper, or endorsed on the mortgage with suitable words to convey the 
thine Meelh. iiiis kc ciseccus Wyatt Cea hs ALTE 497 
5. But if the mortgage is of a personal chattel, the legal title will pass by 
the mortgagee’s assignment of “all right, title and interest, in and to the 
within mortgage,” endorsed upon the mortgage itself; and the assignee 
must sue in his own name to recover the chattel............0000e0es ~ 497 
16. In a foreclosure suit, if the defendants, being adults, do not suggest to 
the court that the thortgaged premises greatly exceed in value the amount 
of the mortgage debt and are capable of sub division, and move for a 
reference to the master to ascertain these facts, the Chancellor may well 
go on, and decree a sale of the whole of the mortgaged premises; and 
this, notwithstanding there are two mortgages, between the same parties, 
for the same debt, and differing only as to ‘th premises conveyed.— 
Eslava v. Lepretre.........ceseceseeeee o's e'eiwe os 000-0 s Ob BOs 2 504 
17. Buta different rule would prevail, if any of the defendants were infants, 
persons non compotes mentis, or under any other legal disability which 
would prevent them from appearing, and contesting the matter with the 
Complainant.........ccceccccccccsccecccdbeccsscsesccseeeecues - 504 
18. It is discretionary with the Chancellor to allow time for the payment of 
the sum reported by the master to be due on the mortgage debt; he may 
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19, 


20. 


21. 


22. 


23. 


decree a foreclosure and sale absolutely, without giving day to the mort- 
gagor, and such decree will be free from error. ...............-20+++ 504 
A wife is not entitled, as against the mortgagee, to dower in lands which 
are conveyed to her husband, and by him on the same day mortgaged to 
his vendor, to secure the payment of the purchase money............. 504 
An agreement between mortgagor and mortgagee, made contemporane- 
ously with the loan, that the interest shall be converted into principal as 
it becomes due, is oppressive, unjust and tending to usury, and cannot be 
supported in equity; but after interest has accrued, it then becomes a 
debt, and may, by subsequent agreement, be considered a part of the 
principal, and thenceforth bear interest, provided, there is no extortion on 


the mortgagee’s account of arrears, on which interest is calculated, and 
finally a general account of all arrears is had, calculated on the footing of 
the previous rests, which is signed by the mortgagor, and secured by a 
second deed of mortgage, although executed after the lapse of several 
years, the transactions are not usurious; and equity will charge the 
mortgaged premises with the payment of the sum so found due, where 
there is no conflicting lien, or subsequent incumbrance on the property, at 
the time of this settlement... ............ccecccccccecceecevecceees 504 
Where the mortgage debt is created in this State, and the mortgagor, 
being unable to pay it, afterwards agrees to pay ten per cent. interest, as 
an indemnity to the mortgagee for interest paid by him on money bor- 
rowed in Louisiana, at a higher rate of interest than is allowed by the laws 
of this State, the agreement is oppressive and unjust, and will not be up- 
Read Rib cette hemtet gs sis os ve winses cis dies cciecics coccccccce 504 
Ifa mistake is made upon a general accounting between mortgagor and 
mortgagee of all arrears of principal and interest, in consequence of 
which the new note and mortgage are taken for less than the amount 
actually due according to the basis on which their calculations are made. 
the sum thus omitted through mistake cannot be considered a part of the 


_ mortgage debt, as against a subsequent mortgagee, or a purchaser of the 
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ComeraD Gad cemmetteds bss 0a. BPRS ES oe ite ee ee EL ERS wee 504 
A compliance with the statutes of registration in relation to mortgages 
is equivalent to actual notice, so far as to charge a subsequent purchaser 
from the mortgagor.—Steele v. Adams. ..............6..0 cece eeees 534 
The retention of the possession of mortgaged property, by the mortga- 
gor, after the law day has passed, is not prima facie evidence of fraud, 
nor a circumstance to which the law attaches the presumption of pay- 
ment ; nor is the purchaser authorized to infer payment of the mortgage 
debt, from the retention of possession by the mortgagor after the law 
day has passed, unless under such cireumstanees as would satisfy a jury 
i Bi LS Bia sabi SH Liens CR ANIWTEIE 59 0 8's 534 
Where the mortgaged property is sold, after the law day of the mort- 
gage has passed, under execution against the mortgagor, which came to 
the hands of the sheriff after the mortgage was recorded, at which sale 
the mortgagee is present, and does not disclose his claim, and the proper- 
ty is purchased by one who was not apprized of the mortgagee’s presence 
at the sale, the registration of the mortgage operates as actual notice to 
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29. 


30. 
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the purchaser and his 5 Pei a. cidcueisedy odec cows cone stews croces 534 
The fact that a mortgage contains a power of sale does not deprive a 
court of chancery of jurisdiction to foreclose.—Carradine v. O'Connor... 578 
A mortgagee or trustee cannot deprive the mortgagor or cestui que trust 
of his equity of redemption, and create an adverse interest in himself, by 
a sale of the land without a decree of foreclosure and becoming the pur- 
chaser himself.—Gunn v. Brantley. ..........0seceecceeeseecceeecs 638 
The mortgagor may redeem at any time within the period prescribed by 
the statute for the limitation of rights of entry and actions for the recove - 
Pp of hemdie., «66 hvdiinseiccs vdtrswsse dees peebsssceceguscigonens 638 
A mortgagee who purchases at a fraudulent sale made without a decree 
of foreclosure, is not entitled to compensation for improvements made by 


. When land is sold under mortgage or deed of trust, the mortgagor's 


right to redeem within two years, under the statute, isa mere equitable 
right, which can only be enforced against an unwilling purchaser in a 
court of equity; the mere tender of the amount required by law does 


= 


not re-invest him with the legal title —Smith v. Anders............+++ 781 


NEW TRIAL. 


1, 


The action of the Circuit Court in refusing to grant a new trial cannot be 
reviewed in the Appellate Court.—Benje v. Creagh’s Admr............ 151 


. Where two or more are jointly sued in trover, and there is a verdict of 


guilty against one defendant, and of not guilty as to the others, the court 
may set aside the judgment, and grant a new trial as to the defendant 
who was found guilty—Pounds v. Richards et al... ..... 0.200000 424 


NON-SUIT. 


1. 


Before the passage of the act of February 6, 1846, (Pamphlet Acts, 35.) 
a writ of error did not lie, to review a judgment of non-suit taken with 
the consent of the plaintiff; and since the passage of that act, the writ 
only lies where the record shows that the non-suit was taken in conse- 
quence of a decision of the court adverse to the rights of the plaintiff in 
error.—Tate and Tate v. McCrary. ..........ceccecccceeeescvesecs 499 


. Where the judgment entry recites, that “the plaintiffs voluntarily suf- 


fered a non-suit,” and neither the bill of exceptions nor any other part of 
the record shows that the non-suit was taken in consequence of the ruling 
of the court, the Appellate Court will not infer that it was taken on ac- 
count of the ruling of the court adversely to the plaintiffs, from the mere 
fact that a bill of exceptions was taken to the ruling of the court against 
the plaintiffs... 0.0... ccc cece cece cee ween eee e eee eneneeeneee 499 


PARTNERSHIP. 


1, 


Where one partner covenants in consideration of a sum of money paid 
him by his co-partner, to pay the debts of the firm without unnecessary 
delay, and without recourse on his co-partner, a failure on his part to per- 
form the act which he had covenanted to do gives a right of action to his 
co-partner ; and the latter may in such case file his claim against the es- 
tate of the deceased partner before he has paid any part of the partner- 
ship debts——Hogan’s Exr. v. Oalvert, Admr..........+++++++5 verses 194 


. When a partnership is dissolved by the death of one or more of the pant 
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ners, the legal title to all the personal property and choses in action be- 
longiog to the firm becomes vested exclusively in the survivor, for the 
purpose of paying the debts of the firm, and distributing the residue, if 
any, among the parties entitled ; but as to real property, the legal title 
to the share of the deceased partner descends to his heirs at law, and a 
court of law cannot regard or protect the mere equities of others.—An- 
drews’ Heirs and Admrs. v. Brown’s Admr...........0000eeeeeeeees 
3. In a court of equity, however, real estate belonging to the firm, purchased 
with the partnership funds and treated as partnership property, is consid- 
ered as personal property ; to this extent, at least, that it is liable to pay 
the debts of the firm, and the surviving partner has a claim upon it for 
that purpose, which is superior to the title of the widow and heirs at law 
Of the decensed partner. .......cccccccccccccccccccicsctccccecces 
4. As the surviving partner is charged with the payment of the debts of the 
firm, he has the right in equity to dispose of its real estate for that pur- 
pose; and, although his deed will not convey the legal title to a purcha- 
ser, yet it will convey this equity to him, and through it he may compel 
the heir to convey the legal title. .........ccccecceecseccseceeeces 
5. Where land is purchased by a partnership at a sale made under a decree 
of foreclosure in chancery, and, after the death of one partner, the survi- 
vor files a bjll to obtain the control of the real estate, for the purpose of 
paying the debts of the firm, and the land is redeemed pending the suit, 
the redemption money stands in the place of the land itself, and the sur- 
viviog partner is entitled to it, for the purpose of paying the debts of the 


6. The individual debt of one partner cannot be set off against a partnership 
debt.—Ross, Admr. v. Pearson. .......0cccccceccccccccccccececees 
7. It seems, that when land is conveyed by deed to a firm by their firm 
name, the deed may be aided by parol proof showing the names of the 
particular individuals of which the partnership was composed.—Lindsay 
Vi Miata Ahrewellag ss «isis Gs odie siieie ceive s Ueiwcecscdccodecwcess 


PENITENTIARY. 

1. Previous to the passage of the act of March 6, 1848, (Pamphlet Acts 
1847-8, 121,) the physician of the penitentiary could only be removed by 
the inspectors, and the lessee could not avoid his liability to pay the phy- 
sician’s salary, by refusing to admit him into the hospital; during the 
physician’s continuance in office, he had the right to demand and recover 
of the lessee a fourth part of his salary, at the end of every three months’ 
service, notwithstanding the latter hindered him from the discharge of 
his official duties. —Jones v. Graham. ..........+.cceseeeeeeeeenees 


PERSONAL PROPERTY. 

1. The eash capital of a commercial firm, whose business “ compreheuds the 
purchase of cotton upon commission, the buying of bills of exchange 
(generally based upon cotton,) upon domestic and foreign places, upon 
which said bills of exchange and cotton they draw and sell their own bills 
of exchange,” is that much cash in gold or silver, ready at hand in the 
strong box, to be paid out for cotton purchased on commission, or in the 
purchase of bills of exchange ; and this “ cash capital” comes under the 
description of “ personal estate.”—-St. John, Powers & Co. v. The Mayor 
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be. Of Mahthesciccdis.. iio. visi Gs 0 dé consis vi ven 0cacs oo 6s Si owvicceas 
. When the partners of such a firm reside in the same city in which they 


have their place of business, the locality of the capital on which their 
business is conducted is the same as the domicil of its owners....... os 


3. If personal property be given, by words that would create an estate tail 


at common law, if the subject of the gift were land, the remainder over 
is void, and the first taker takes the whole.—Powell v. Glenn et al..... 


PHYSICIANS. 
1, A note given in consideration of services rendered by the payee as a phy- 


sician, when he has not obtained a license, is made void by statute, (Clay's 
Digest, 487,) yet if he sells drugs and medicines apart from his profes- 
sional business as a physician, he may recover for them; and where they 
constitute a part of the consideration of the note, the true question to be 
determined by the jury is, whether such drugs and medicines were pre- 
scribed, administered or furnished by the payee in the capacity of _ 
cian, or sold by him as a druggist or apothecary.—Holland v. Adams. . 


PLEADING AND PRACTICE AT LAW. 


1. 


Se) 


If trespass to try title is brought to recover the freehold, and the plaintiff 
dies pending the suit, it may be revived in the names of his heirs at law. 
—Rowland & Heifner v. Ladiga’s Heirs... .........ccccceceseccsess 


. The court may require some evidence of heirship, before allowing the suit 


to be revived, but its action in reviving without sufficient evidence of the 
heirship cannot be reviewed in the Appellate Court, even if the revivor 
is made without any proof at all; for the defendant 7 contest the heir- 
ship upon the trial before the jury. .........ecseceeeteeeeeeeeeeens 


3. If there is no declaration, or if the declaration is fatally defective, for the 


want of an indispensable averment, the defendant may demur, move in 
arrest of judgment, or assign error.—Emanuel v. Ketchum............ 


. A judgment by nil dicit cannot cure a defective declaration ; it only ad- 


mits that the party has been properly brought into court............. 


. Where a party has a right of recovery over against another, the party 


thus liable may defend in any suit commenced against the person to whom 
he is liable ; but the defence in such case is conducted in the name of the 
defendant on the record, and the court is not authorized to renter judg- 


ment against both parties. —Cleaveland v. MeAdams...........++++ : 
. A general demurrer must go to the whole declaration ; and if the declare- 


tion be good to reeover a portion of the sum sued for, the demurrer should 
be overruled, except in cases, if any such exist, where the entire amount 
must be recovered or none at all—Pryor v. Beck. ......++++ s+eeees 


. A variance between the writ of attachment and the bond and affidavit, if 


available at all to the defendant, can only be taken advantage of by plea 
in abatement.—Goldsticker v. Stetson & Co... ....0--eceeseeceeees ‘ 


. A plea in abatement which concludes in bar is bad on demurrer. ....... 
. Where a plea in abatement of a variance sets out the attachment, bond 


and affidavit, but does not crave oyer of them, it is bad on demurrer. .. 


10. Where two or more are jointly sued in trover, and there is a verdict of 


guilty against one defendant, and of not guilty as to the others, the court 
may set: aside the judgment, and grant a new trial as to the defendant 
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who was found guilty.—Pounds v. Richards et al. ........+++++++000+ 424 
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11. When the issue is made up between the pluintiff in attachment and one 
claiming to be the transferree of the property or debt attached, the plain- 
tiff is entitled to open and close the argument of the case, although the 
issue is so framed that the transferree is made to affirm the fairness and 
good faith of the alleged transfer—Grady’s Admr. v. Hammond...... . 424 
12. Where a feme sole, one of several co-plaintiffs, marries, pending the suit, 
and her husband is not made a party, the objection, if it can avail in any 
case, must be taken by plea in abatement.—Powell vy. Glenn et al..... 458 
13, When one of several co-plaintiffs in an action of trover dies, pending the 
suit, and his personal representative is not made a party, the objection 
can only avail to reduce the amount of the recovery ; and if no question 
is raised in the primary court touching the quantum of damages, the ob- 





jection cannot be raised in the Appellate Court ................000- 458 
14, Assumpsit and trover cannot be joined in one declaration, and such mis- 
joinder is bad on general demurrer—Copeland v. Flowers.......... :. 472 


15. Where the action is commenced before a justice of the peace, and re- 
moved by certiorari into the Circuit Court, where the plaintiff files his 
statement containing a count in assumpsit and a count in trover, a general 

' SPOT Min On Oe 5 od. 85 BOCES ES Be ice eee ewe eee 472 

16. Plaintiff in assumpsit cannot recover on the special counts in his declara- 
tion, when the contract proved is substantially variant from that set out. 
ee: . wath hen REETEEEEEELLE LTE LLELEE ELT ee 714 

17. It seems, that when the contract declared on is in form a conditional note, 
the plaintiff can give it in evidence under the common count on an ac- 
count stated, upon proof of its execution and the performance of the con- 
dition, and can recover under that count, if there is any legal impediment 
to his recovery on the special counts... .........6. 2. cee eee cece eeee 714 

18. To authorize the court to reject a declaration on account of a variance be- 
tween it and the endorsement on the writ, the variance must be total and 
amount to a radical departure.—Morrison v. Taylor................. 775 

19. A plea of tender is fatally defective on demurrer, when it shows on its 
face that the sum tendered was less than the amount due.—Smith v. An- 


20. When a tendér is made after suit brought, it must be of the sum due, 
with interest thereon, and costs of suit; and this must be averred in the 


ee Tre Ly Perry eee RPP Ce PS es oe 182 


PRINCIPAL AND AGENT. 

1. A person dealinz with one who professes to be an agent-for another, is 
bound to know the extent of his authority; and the agency must be 
proved by other evidence than the acts of the supposed agent, before it 
can be assumed that his acts are binding on the principal.— Van Eppes v. 
IS. FE PIII 8s CIN SU is VERN NN Ee io ivi Sete bees 317 

2. An agent who sues out an attachment in the name of his principal, and 
executes an attachment bond purporting to bind the principal only, to 
which he signs his principal’s name, and his own as agent, is an incompe- 
tent witness for the principal in the attachment suit.—Lankford v. Keith 
eee La LAXKEAA LES AALEL OL aA TEE 342 

3. Although it is true, as a general proposition, that money voluntarily paid 
for another cannot be recovered from him, yet, if the payment is sanction- 
ed and adopted by the debtor, he thereby makes the payor his agent. and 
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' 4, Authority to an agent “to settle” does not authorize him to submit to ar- 
bitration the matters in dispute—Huber v. Zimmerman.............. 488 
See Deeps anp Conveyances, 1, 2, 3. 


PROBATE, COURT OF. 


1, The husband, who is executor of his wife, may be compelled to,settle his 
trusteeship of her separate estate in the Court of Probate; and on this 
settlement, he should state with that court a full account of all moneys or 
other property of the wife, received by him as corpus or capital of her 
estate, and not as income, and credit himself with all proper payments 
or disbursements, made by him in her behalf as trustee-—Weems, Exr. v. 
Bape BW, oo occ ccc citscdsdsbedadiscdcdakscwedeb doen toles 308 

2. Where ex parte proceedings are instituted in the Court of Probate against 
an*executor, administrator or guardian, who has removed beyond the ju- 
risdiction of the court which granted him letters without settling his 
accounts, although it is necessary that the record should show the facts 
which invest the court with authority to state the account, yet it is im- 
material whether the facts are proved before or after publication ; from 
the time of the application, until the action of the court in stating the 
account, the proceedings are to be regarded as in fieri, and the authority 
on which the final action is based may be proved at any time before such 
action is had.—Croft v. Ferrell et al... ...... sc cceeccccsccccees 351 

3. Where the account is stated and reported for allowance at the next term 
of the court, at which term, on account of there being no judge qualified. 
the proceedings are irregularly continued to the next term, the appear- 
ance of the guardian to the motion against him for the allowance of the 
account, and his failure to object to it on account of such irregular con- 
tinuance, is a waiver of it, and places him rightly in court, even if the 
irregular continuance amounted to a discontinuance of the proceedings... 351 

4. When an infant is interested in the settlement of an estate before the Court 
of Probate, it is the duty of the court to appoint a guardian ad litem for 
her, although she may have a guardian of her person and property regu- 
larly appointed, who was notified of the settlement, and failed to attend. 
(Overruling Parks v.Stonum, 8 Ala. 755,.)—King et al. v. Collins, Admr. 363 

5. The rules of practice which obtain in the Court of Chancery should be 
applied to the practice of the Court of Probate when they can be made 
to apply, in those cases where norule of practice can be drawn from the 
statutes of this State or from the Ecclesiastical Courts of England... .. 363 

6. Whether an executor or administrator in chief who has settled with the 
administrator de bonis non, may apply to the Court of Probate for a dis- 
charge from liability to the estate, guaere? But conceding that he may, 
he should give notice of his intended application, produce his receipt 
showing the settlement, and move for a discharge; the court cannot, ex 
mero motu, order his discharge, upon the mere representation of the ad- 
ministrator de bonis non, upon his final settlement, that he has settled in 
full with the executor or administrator in chief........... bold Vie de'e 3638 

4%. Whenever it is necessary to form an issue to ascertain whether an advance- 
ment has been made to a child, although the better practice would be, 
that the proceedings should be conducted in the name of the administra- 
tors as plaintiffs, and the party who contests the fact of advancement as 








900 IN DEX, 


defendant, yet, if the resend chews: that the qeution ati issue was fairly 
presented and correctly decided, without objection in the court below, the 
defendant, if the decision is agairst him, cannot complain that the other 
distributees were the plaintiffs, instead of the administrators——Smith v. 
TT TUL LLL ULL 
8. If a child receives either money or property from a parent, it will be 
prima facie an advancement, unless the presumption is repelled by the 
nature of the property, or by some other cireumstances showing that it 
could not have been intended for that purpose. ............-20+5 +++ 
See Execurors anp ADMINISTRATORS. 
“« Estates or Deceasep Persons. 
“ Insotvent Estates. 


QUARTER MASTER GENERAL. 


1. The appropriation act, approved February 10, 1852, by which the sum of 
two hundred dollars per annum is appropriated to the Quarter Master 
General, as his annual salary for the years 1852 and 1853, postpones for 
two years the operation of the general statute changing the compensation 
of that officer; and he is entitled during those years to the sum thus 
specifically appropriated. (Pamphlet Acts 1851-2, 83, 88, 529; and 
Military Code of 1851-2, 36.)—Riggs v. Pfister............++-+++0e: 


REDEMPTION OF LANDS. 

1. When lands sold under execution are purchased and held by the trustee 
of a feme covert in trust for her, an offer by a judgment creditor to redeem 
under the statute, is sufficient, if made to the trustee —Barringer et al. v. 


2. An offer to redeem by nereditor who has a judgment then in foree, which 
is afterwards reversed on error by the Appellate Court, does not entitle 
him to redeem under another judgment recovered on the same cause of 
action after the expiration of the two years. ..........6..0eseeeeees 

8. When land is sold under mortgage or deed of trust, the mortgagor's right 
to redeem within two years, under the statute, is a mere equitable right, 
which can only be enforced against an unwilling purehaser in a court of 
equity ; the mere tender of the amount required by law does not re-invest 
him with the legal title——Smith v. Anders............+0.seeeeee0 


RENTS. \ 

1. Rents received by defendant under an adverse holding, cannot be recov- 
ered by the rightful owner in assumpsit for money had and received ; but 
if the holding is not adverse, they may be recovered in that form of ac- 
tion.—Price v. Pickett et al... 00.0... .ccccccccccccecccccccceceees 

2. The right to emblements does not obtain until the seed i is sown, and does 
not include the costs of preparing the ground for the reception of the 
seed, when the term is determined by the death of the tenant for life be- 
fore the seed is actually sown........ diss eps 6050 56) bo Ke Set wd ee 

3. Tenants in common of land may sue jointly in assumpsit for money 
had and received to recover the rents............0+ceeeeeeececeeee: 

4 When the life estate falls in before the end of the year for which the land 
is leased, the remainder man is entitled to the entire rents from the death 
of the tenant for life to the end of the year, subject to the right of em- 
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blements..... Sadie oie Sees See ils cies es tle Seb e bec Vocsesees 741 
' 5. When one enters into the possession of land undae a contract of purchase, 
and afterwards agrees to pay rent for the year in consideration of the re- 
scission of the contract, the agreement creates the relation of landlord 
and tenant, and gives the landlord a lien upon the crop, and the right to 
enforee it in a proper case by process of attachment.—Powell y. Had- 
den’s Becwtore.. 2. ccc icccccccccccvettesccsesctebicreesescsccs 745 
6. The lien for rent under the statute applies to crops grown on the land af- 
ter the relation of landlord and tenant is established, although they may 
have been planted previously to the existence of that relation......... 745 
7. When the contract of purchase is rescinded after the vendee has taken pos- 
session of the land, and he agrees to pay rent for the year in considera- 
tion of the rescission, it is immaterial, so far as the landlord’s lien for the 
rent already accrued is concerned, whether any accrues after the rescis- 
alon of thavcemtendt «...oi6c cd cccccecedccesecsas soscesseeeeSeuede 745 


ROADS, BRIDGES AND FERRIES. 

1. The act of 1836 (Clay’s Digest, 509, § 11,) authorizes the judge of the 
County (now Probate) Court, and makes it his duty to fill any vacancy 
that may occur in the office of overseer of roads, from whatever cause, 
after a regular appointment has been made—Thompson v. The State.. 48 

2. The true distinction between those irregular appointments to office which 
are void, and those which are voidable only, seems to be this: where the 
authority under which the officer assumes to act, shows upon its face that 
it emanates from a power which had no right to confer it, it is void; but 
where it is regular on its face, and emanates from a source which has the 
legal or constitutional right to bestow it, and it requires a resort to facts 
not diselosed in the commission or order of appointment, to show that 
the power of appointment has been illegally or irregularly exercised, the 
appointment is voidable only... ........seeeceeeteeeeeeeeeeeeeees 48 

3. When an overseer of a road has been regularly appointed by the Com- 
missioners’ Court, and afterwards another overseer is appointed by the 
Judge of Probate, as in case of a vacancy, and the latter appointment is 

regular on its face, the person thereby appointed is de facto the overseer 
of the road, and his acts in opening it are valid as to the public and third 
persons, although the former is the overseer de juré.........eeeee00- 48 

4. When a person is indicted for obstructing a public road opened by an 

overseer de facto, he cannot defend his own misdemeanor under the over- 
seer’s supposed want of authority, although the obstruction consisted 
in putting up his own fences, which the overseer had pulled down in 


opening the road... .... 2.2... cece eee c cece cece ee scresswaseessces 48 
5. It is no objection to the regularity of the appointment, that it is tested by 
the Judge of Probate as clerk. 6.....0ccccccccecccescesccesenes -. 48 


6. When application is made to a cireuit judge for a certiorari, to review 
the proceedings of the Commissioners’ Court in the establishment of a 
road, the petitioner prima facie shows legal injury, by showing that the 
road was illegally established, and that it runs through his land ; and the 
writ should be granted.—Ex Parte Keenan-............se0e0eeeeees 558 
7. The only case in which the Commissioners’ Court has power to revoke a 
ferry license, is that given by the statute; (Clay's Digest, 513, § 26,) 
where the grantee fails to renew his bond, after receiving ten days’sno- 
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tive to doe; and the proceedings must show this notice, before the ju- 
risdiction of the court begins. But it has no power to take a ferry from 
one who is in the enjoyment of it, and grant it to another, upon the peti- 
tion of the latter showing a vested right in himself to the franchise —La- 
mar v. Commrs’ Court of Marshall County..................0000005 7712 
8. It seems, that the petitioner's remedy, in such ease, is, a proceeding in the 
nature of a guo warranto, before the tribunal having jurisdiction of the 
Ca Raia ais s ois) i OS Sk hai s Sas eee ede ceee ee cceee 7712 





SCIRE FACIAS. 

1. In seire facias at common law, the plaintiff may treat the sci. fa. as a writ 
simply, and declare upon it, or he may make it stand in the place of both 
writ and declaration; but in the latter case, the writ must contain the 
avermerits which are necessary to make a declaration good—Emanuel v. 
MAE. osc cccscccccccccccccccccccs cece cess ccbsbsbdccecbecs 257 

. This rule of the common law is not at all affected by the statute of this 
State, respecting judgments nisi, and scire facias thereon, against a de- 
faulting witness in a civil case... 2... 6... cece ee ec cee cece eee ee eees 257 

3. A sci. fa. against a defaulting witness should set out the subpena, either 

verbatim or substantially, and aver that it was served. It should also 
contain an averment showing at what day and term the witness was 
bound to appear, or it is fatally defective. ..............ce.cceeeees 257 

4. If there is no declaration, or if the declaration is fatally defective, for the 

want of an indispensable averment, the defendant may demur, move in 


to 


arrest of judgment or assign error. ..... 2.0.00. cece cece cece eeeee 257 
5. A judgment by ni/ dicit cannot cure a defective declaration; it only ad- 
mits that the party has been properly brought into court............. 257 


6. Where judgment by nil dicit is rendered on a seire facias against a de- 
faulting witness, the judgment will be reversed on error assigned in the 
Appellate Court, if the seire facias is fatally defective for the want of 
RON ain F586 iin S81 Es onde bids Sweise re covers 257 

4. In seire facias against a defaulting witness, where no declaration is filed 
on the return of the writ, the writ itself must show, by positive averment, 
that a subpeena had been issued and served, and then set out the judg- 
ment nisi in substance; the writ is insufficient if it only sets out the judg- 
ment nisi, which recites that the plaintiff appeared and suggested to the 
court that a subpoena had been issued and returned executed.—Spence v. 


NES cS. anmea ces cure BUb Sad ls Seas Sd aceesedesceccs 563 
SET-OFF. 
1. The individual debt of one partner can not be set-off against a partnership 
Gaeeeee, Adm. v. Pearson. ..< 2.00. ccc c ccc ccc cccccccccces 473 
SHERIFFS, 


1. When an execution comes to the hands of a sheriff after the expiration of 
his term of office, he has no more authority to levy it than any other pri- 
vate individual ; and if he levies upon and sells the defendant’s property 
by virtue of it, he is liable in trover or trespass—Andress v. Broughton. 200 
2. In such ease, the defendant will not be held to have waived the tort, by 
being present at the sale and asking a postponement of it, and by re- 
questing the sheriff not to pay over the money arising therefrom to the 
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plaintiff in execution, when it is not shown that he was aware of the want 

of authority on the part of the sheriff. ...........ccceecccsesceacees 200 
3. The securities of a sheriff are not responsible on their bond for money re- 

eeived by him on an execution which came to his hands after the expira- 

tion of his term of office and before his successor was qualified, although 

during the interval he was sheriff de facto——Cuthbert v. Huggins....... 349 
4. The fact that the execution was issued on a forfeited forth-coming bond, 

which had been taken under a levy made on a former execution, which 

had come to the sheriff’s hands before the expiration of his term of office, 

Goon not alfnet the 0000. 0.0.0..0.0.sc0ccvocccecsccccossesabsoundede 349 
5. Under the act of February 11, 1850, (Pamphlet Acts, 34,) which abol- 

ished the County Courts, the Circuit Court has jurisdiction of a motion 

against a sberiff for failing to pay over money collected on an execution 

which was issued from the County Court before its abolition —Kavanaugh 


v. State Bamk. .......ccccccccccccscccescececes o09e sees beeesews 563 
SLANDER. 
1. Words spoken by defendant of and concerning plaintiff, charging him 


with having beaten his wife so that he made her miscarry, are not ac- 
tionable ; they do not, of themselves, and without an innuendo, amount 
to more than a charge that plaintiff committed an assault and battery on 
his wife.—Dudley v. Horn & Wife. .......... sccccceseccccceseecs 879 


SLAVES AND FREE NEGROES. 
1. A bequest of freedom to a slave is void, in consequence of his ineapacity 
to take under the will—Roberson’s Heirs v. Roberson’s Executors...... 278 
2. Slaves to whom the testator attempted to bequeath their freedom go to 
the residuary legatee under the will, and not to the heirs at law as prop- 
erty undisposed of by the will... ........escceeeseecerecccecevces 278 
3. At common law, the right to inherit was dependent upon the duties which 
devolved on the natural born subject, in return for the protection supposed 
to be afforded him by the sovereign, and sprang directly from the obliga- 
tion of fealty, which, under the feudal system, was required of the vassal ; 
and, although the reasons on which the rule was founded have in a great 
measure ceased, yet the rule still exists, and under its operation all per- 
sons entitled to take by inheritance at the common law possess the same 
right in this State, unless inhibited by our statutes, either expressly or by 
necessary implication—Tannis v. Doe ex dem. St. Cyre.............. 449 
4. Previous to the act of February, 1832, a free negro might inherit lands in 
this State; whether he can inherit where the descent was cast upon him 
after the passage of that act, and he was not a resident of this State on 


the first of February, 1832, guaere?....cccccecsecccecssccceeccees 449 
5. A slave who was emancipated prior to the passage of the act of 1834, 
(Clay’s Digest, 545, $$ 37, 38,) may hold lands in this State........... 449 


6. A free negro, who was an inhabitant of Florida at the date of the treaty 
by which Spain ceded that territory to the United States, lost the char- 
acter of an alien, by the operation of that treaty, and would be entitled 
to take lands by descent in the United States, if not incapacitated by the 
laws of the State in which the lands were situated. ...........0+e00+ 449 
. It is at least very questionable, whether slavery, as it exists among us, 
was not at one period recognized in England by the common law.—At- 


con 
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wood’s Heirs v. Beck, Admr......... Egik We SVP Neebdrwseoecemeoes 590 
8. Slaves are now regarded by our law as chattels, and their owners have 
an absolute, unqualified property in them; and although this right may 
not have been recognized by the ancient common law, yet such is the genius 
and expansive nature of the common law, that it adapts itself to the ne- 
cessities and exigencies of society, and when a new species of property is 
introduced, and the statute law is silent as to the rules by which it is to 
be governed, the rules of the common law are applied to it, modified, of 
course, according to the nature of the property...................... 590 
9. As between master and slave, aside from all statutory prohibition, the 
right of manumission exists, and is deducible not only from the absolute 
ownership of the master in his slave as a chattel, but frem analogous 
rules applicable to slavery as it has obtained in every civilized country... 590 
10. The constitutional provision respecting the emancipation of slaves, and 
the several statutes in relation thereto, amount to a prohibition of the 
right of emancipation in this State, except in the mode pointed out by 
Te cc iccccncccesecsceccccesccsosccseccsecesescccccocccces 590 
11. Questions of State policy can only be determined by the courts, from 
the provisions of the Constitution and the acts of the Legislature. ...... 590 
12. There is no restriction or prohibition, in the Constitution, the statutes or 
the decisions of this State, upon the power of the owner to remove his 
slaves to a non-slaveholding State, by himself, his agent or his personal 
EN Gira 00-600 406 copes baetensdesenencannsaracacare nes Of 
13. A bequest to certain slaves was as follows: “To each and all of the 
before-mentioned children I give and bequeath the sum of $8000 each. 
to be appropriated and invested in such manner as hereafter described, 
the same being invested in the hands of my executors, for the special 
benefit of the said children as aforesaid; and the bondage and slavery to 
which said children, by the laws of the State, are subjected, I hereby in- 
vest in the hands of my executors, for the purpose of my said executors 
removing said children, viz: (naming them) toa free State; the others, to 
wit: (naming them) being already in a free State, from which they are 
not to be removed into any slave State; it being my desire to give to 
each and all of the children before-named their freedom, as also the sum 
of $8000, to be invested as hereinafter named,” viz: one-half in lands in 
Indiana, Illinois or Michigan, and the other half to be loaned out on good 
individual security, additionally secured by mortgage on real estate; the 
titles to said lands, and the bonds for said moneys, to be delivered to the 
said legatees, when they shall have been removed to a non-slaveholding 
State. Held: 
That the legacies and trusts were valid, as to all the negroes; and that 
the Court of Chancery will not interfere, at the suit of the testator’s resi- 
duary legatee, to prevent the trustee from carrying out the lawful desire 


tack cen nu tac digs ot es ca AR iL ailpks cos capeneres« OOO 
SUPERSEDEAS. 
1. A petition for a supersedeas is demurrable, when the alleged grounds of 
relief go to matters behind the judgment.—Marshall vy. Caudler........ 490 
SURETIES. 


1. Sureties have the right to claim contribution from each other, in propor- 
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tion to the amount paid by cocky ti the <cmmon debt; and this right is 

the result, not of any implied contract between the parties, but of an 

acknowledged principle of natural justice, which requires that those who 

voluntarily assume a common burden should bear it in equal proportions. 

sted bik TEPPTLELT ELT ae ee ee 705 
2. If a surety obtains indemnity, for a consideration paid by him, his ¢o- 

surety cannot claim the benefit of the indemnity without paying his pro- 

portion of the consideration ; and if an offer of security be made to them 

by the principal, upon condition that they should execute a release, which 

offer is accepted by one, and refused by the other, though the latter would 

have the right to demand that the proceeds of the securities received 

should be applied to the reduction of the common debt, yet such pro- 

ceeds could in no other way inure to his benefit; and the payment would 

discharge the former from contribution, if it amounted to his proportion 

OF Cie Gommmiints GIB. 6. osc Ws) ccc eee ei cde pe ceded Jie ber Us vie. 705 
3. A firm made an assignment for the payment of their debts, fraudulent on 

its face as to creditors, providing that the creditors should, within a spe- 

cified time, execute the deed and release the assignors, or should receive 

no part of the proceeds of the trust property, and reserving to the grant- 

ors that portion of the proceeds which would have been distributed among 

the refusing creditors if they had executed the deed. Among the debts 

thus secured was a note held by the Bank, on which there were two sure- 

ties, one of whom executed the deed and released the assignors, while the 

other refused. The former realized, from the proceeds of the assign- 

ment, more than his proportion of the common debt, and applied the 

amount so received to its reduction. The Bank obtained judgment for 

the balance of the debt against the other surety, who discharged the 

same, and then moved for a summary judgment against his co-surety. 

Held: 

That he had no claim to contribution under these circumstances. ...... 705 
4. A surety who is fully indemnified by his principal eannot recover contri- 

bution from his co-surety for money paid by him, but must indemnify 

himself out of the means placed in his hands.—Morrison v. Taylor... .. 779 


TRESPASS AND TROVER. 

1. When the defendant in trover fails to give any account of the manner in 
which he acquired possession of the slave in controversy, he will be pre- 
sumed, in the absence of all rebutting proof, to hold from or under the 
person who is shown to have had the possession for several years next 
before the defendant acquired it—Barnes & Barnes v. Mobley........ 282 

2. The declaration of one in possession of a slave, made at the time of hiring 
her to the witness, “that the slave belonged to the plaintiffs, who were 
minors and orphans,” is admissible evidence for the plaintiffs, in an action 
of trover subsequently instituted by them for her conversion against a 
third person, as showing that he was but the plaintiffs’ bailee, and held 
the slave in that capacity, in subordination to their title, and not adverse- 
ieee OL. sa cel), Gag Wl sie 04 esd aaean cn -bodeadal .. 282 

3. In trespass against defendant for taking plaintiff's horse, defendant plead- 
ed justification under legal process, to whieh plaintiff replied specially 
that at the time of the levy he had a family and but the one horse levied on, 
which “ er by law from levy and sale. Held: 
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That the replication admitted the validity of the writ and the capacity of 
the person by whom it was levied to execute it, and only raised the ques- 
tion whether the horse was subject to the levy; and though the proof 
showed that the plaintiff in the writ was the person who executed it, and 
the court charged the jury that the levy was valid though made by the 
plaintiff in the writ, yet it was error without injury, and the judgment 
would not be reversed.—Boykin vy. Edwards... ...........6600.008: 
4. Where two or more are jo‘ntly sued in trover, and there is a verdict of 
guilty against one defendant, and of not guilty as to the others, the court 
may set aside the judgment, and grant a new trial as to the defendant 
who was found guilty —Pounds vy. Richards et al.................... 
In trespass guare clausum fregit, for injury to the possession, if no actual 
possession is shown, the right of recovery depends upon the title, which 
draws to it constructive possession—Shipman v. Baxter.............. 
6. If the defendant relies upon the adverse possession of himself and those 
under whom he claims, he must show an actual possession of the locus 
in quo, or of some part of a legal sub-division of which it formed a 
portion... ...........065 wun ob cameos loins Desc ee iedscieee ees 
7. In trespass guare clansum fregit, for cutting trees, where neither party 
js shown to have had actual possession of the land, it is erroneous to in- 
struct the jury, that defendant would not be liable for the act complained 
of, if he did it “in the bona fide assertion of a claim of title, which he 
thought to be good ;” his liability would depend on the strength of his 
title compared with that of the plaintiff’s, and not on his own opinion of 


8. When one of several co-plaintiffs in an action of trover dies, pending the 
suit, and his personal representative is not made a party, the objection 
can only avail to reduce the amount of the recovery; and if no question 
is raised in the primary court touching the quantum of damages, the 
objection cannot be raised jn the Appellate Court.—Powell v. Glenn et al. . 

9. Where a tort is committed by the taking at one time of several chattels, 
the property of one person and in his possession at the time, it gives him 
but one cause of action, and he cannot be allowed to split it up and 
bring separate suits for separate articles, although he was possessed of 
some as trustee, and of others in his own right—O’Neal v. Brown. .... 

10. And if the plaintiff in such case, first declaring as trustee, recovers in 
trespass for the taking of the goods which belonged to him as trustee, 
and brings another action for the goods which belonged to him individu- 
ally, the record of the former judgment sustains.the plea of a former re- 
covery, and bars a second recovery. ..........cceceeeeeeeeceeeeees 

11. In trover for the conversion of a promissory note, the evidence showed 
“that the note was traded to defendant by plaintiff for a wagon and oxen, 
with a reservation on the part of the plaintiff, that he should at any time 
before the note fell due, have the privilege of redeeming it, by paying 
the defendant fifty-five dollars.” Held: 

1. That the court could not infer that the note was endorsed absolutely to 

* the defendant, so as to vest in him the legal title, and thereby prevent 
a recovery by plaintiff; 

2. That the tender of the mmmey within the specified time, and demand 


26 


l 


456 


Trulove v. Brown. ....... base¥ ée. ots EWES Te UE eset Sdee. Stik 544 
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12. In actions of trespass, if the damages assessed do not exceed five dol- 
lars, the plaintiff can recover no more costs than damages, unless the 
presiding judge will certify that the jury ought to have awarded greater 
damages. (Clay’s Digest 316.)—Galle et al. vy. Lynch....... vies Set 579 
13. Trespass will not lie for an act done under a process which is valid on its 
face, and which regularly issues from a court of competent jurisdiction ; 
but if the court which issued the process had no jurisdiction, it is void, 
and furnishes no protection either to the officer executing or the court is- 
suing it.—Sasnett v. Weathers et al. ........ cece cece scene ccesececs 673 


TRESPASS TO TRY TITLES. 


1. Iftrespass to try title is brought to recover the freehold, and the plaintiff 
dies pending the suit, it may be revived in the names of his heirs at law. 
Rowland and Heifner v. Ladiga’s Heirs. .........0.eeceeeeceeeeeees 9 

2. The court may require some evidence of heirship, before allowing the suit 

to be revived, but its action in reviving without sufficient evidence of the 

heirship cannot be reviewed in the Appellate Court, even if the revivor 

is made without any procf at all; for the defendant may contest the 

heirship upon the trial before the jury. ........6.ceceseeeeeseeeeees a) 
. One who has title to land may bring one suit against all the tenants in 

possession of it, althongh they may severally possess distinct portions of 

it; and the defendants may protect themselves from a joint judgment for 

damages by showing the character and extent of their possession....... 9 

4. When several plaintiffs join in an action of trespass to try titles, a deed 
conveying the land in controversy to some of them is admissible evidence 
for the grantees therein named; and therefore a motion to exclude it en- 
tirely may be refused—Lindsay v. Hoke & Abernathy. ..........+++- 542 


Le 


TRIAL OF THE RIGHT OF PROPERTY. 
1. On a trial of the right of property, between the plaintiff in execution and 
one claiming under a purchase from the defendant, the declaration of the 
defendant, that the sale was fraudulent, made when he was not in posses- 
sion of the property, and when the claimant was not present, is prima 
facie inadmissible against the claimant, in the absence of proof connecting 
him with the fraud.—Bilberry, Admr. vy. Mobley, Use, &e..........4. 277 
2. In a claim suit under the statute, although the claimant cannot defeat the 
execution by interposing the title of a third person, yet where he himself 
has an undivided interest in the property, as where it belongs to him and 
a third person, a stranger to the suit, he may interpose his title, and there- 
by defeat the execution.—Cotten v. Thompson. ......s0eeeseeeeeeees 574 
3. A claimant deriving title to the slave in controversy from the defendant in 
execution, partly by gift and partly by purchase, consummated before 
the lien of the execution attached, must be regarded, in a court of law, as 
’'a purchaser for a valuable consideration, no fraud being shown in the 
transaction by which he acquired title—Taylor v. Br. Bk. Hunteville.... 581 
4. In a trial of the right of property, the assessment by the jury of the value 
of the property is mere surplusage.—Powell v. Hadden’s Exrs ......... 745 


VERDICT. 


1. In case for malicious prosecution, it was consented, at the close of the trial, 
that the clerk might receive the verdict ; during the recess of the court, 
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é the jury returned their verdict to the clerk as follows: “We, the jury, 
find for the plaintiff, and assess his damages at $2,500,” and requesteci 
him to have it put in proper form by the court, if it was not correct, after 
which they were discharged for the day, and separated ; the jury were in 
court the next morning, and renewed their request to the court, where- 
upon the court, against the defendant’s objection, direeted the verdict to 
be entered in proper form. Held : 

That there was no error in the alteration -of the verdiet.—Ewing v. San. 





ai 


WARRANTY. 

1. A bill of sale for a slave, a boy eight years of age, contained the follow- 
ing warranty: “I also do warrant Joe to be sound in mind and body, 
with the exception of his legs ; and I do hereby bind myself, that, if his 
legs should injure him from being a serviceable boy at the age of fifteen 
years, to make him good.” In an action for a breach of this warranty, 
it was held : 

1. That the meaning of the warranty was, that if the injury to the boy’s 
legs should lessen his capacity for service at the age of fifteen, the ven- 
dor should make good that injury ; and not, that the boy should have, 

- at thatage, a market value, equal to that of a boy capable of doing or- 
dinary service on a plantation ; 

2. That the measure of damages was, the difference between the boy’s ac- 
tual value at the age of fifteen, and what would have been his value if 
the injury to his legs had not lessened his capacity for performing the 
services usually rendered by slaves of that age ; 

3. That evidence as to the boy’s situation, both before and after the spe- 
ecified time, to-wit: when he arrived at the age of fifteen, but not sv 
remote as to furnish no reasonable presumption as to his condition at 
that time, was admissible ; 

4. That proof that plaintiff had allowed the witness to have the boy’s 
services gratuitously during the year before the trial, was inadmissible 
as evidenee.—Gingles v. Caldwell... ...........0sceeeeeeeeeees 444 


WILLS. 

1, A testator, under our statute, can only defeat his heirs at law or distribu- 
tees by making a distribution of his property ; and if any portion of it 
remain undisposed of by will, the heirs at law or next of kin are entitled 
to it, notwithstanding it may appear that the teStator did not intend that 
they should succeed to it.—Denson and Wife v. Autrey’s Exr......... 205 

2. A bequest of freedom to a slave is void, in consequence of his incapacity 
to take under the will.—Roberson’s Heirs v. Roberson’s Executors..... 275 

3. Slaves to whom the testator attempted to bequeath their freedom go to 
the residuary legatee under the will, and not to the heirs at law as property 
undisposed of by the will... .......... 0000s cece eee e cece eee eeeees 278 

4 On the trial of an issue devisavit vel non, between the executor, who was 
also. the principal legatee, and another legatee, the declarations or admis- 
sions of the executor cannot be received to invalidate the will, which 
makes provision for himself and several others, even when offered in con- 
nection with proof that it would be to the interest of all the legatees. 
except the exeeutor, to set it aside —Bunyard and Wife v. McElroy, Exr. 311 
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5. Nor are the declarations of the testator, made toy hint some sie or seven 
years before the execution of his will, that the executor and his wife 
“were constantly ding donging at him to make a will, but that he would 
not do it, and never meant to do it; that the law of Alabama would 
make a good enough will for him,” admissible evidence against the execu- 
COR 5 555 0 655 66s 5b 00s dS wb 6s sess sews Us edd ea sVitle SHS seecesccee SIL 
The law does not require that the proof of undue iainanee should hee con- 
fined to the time of the execution of the will; yet the party offering such 
proof must show, that it is so connected with the act done as to furnish 
some reasonable ground of inference that the act was influenced, in whole 
OF ie pathy Wy Bee soos ceccccses ssid cicedcctec cco dstic ce Seish oBseis 811 
7. Where a testator devises and bequeaths to his children a certain portion 
of his real estate and all of his personal estate, “to be distributed when 
required, at mature age or majority, in equal parts,” the authority to 
make distribution confers upon the executor a naked power merely, un- 
coupled with any interest, and, in the absence of a devise to him or words 
of implication, gives him no right to the possession or control of the 
lands.—Chighizola v. LeBaron, Exr...........-sceeeseecceccsceces 406 
. In such case, the word “ distributed” simply postpones the division of the 
estate to the time fixed by the will; and until that.time arrives, and the 
real estate is divided, the devisees take as tenants in common.......... 406 
9. The statutes of this State authorizing an executor to sell or rent the lands 
of the testator do not, of themselves, intercept the passing of the estate 
to the heirs or devisees, who may assert their title, with all its incidents, 
until the exeeutor exerts the power reposed in him by the statute...... 406 
10, The power to rent, conferred by statute upon the executor, is a bare au- 
thority, and must be strictly pursued; and if the lands are not leased at 
public outery, according to the requisitions of the statute, it cannot be 
regarded as a due execution of the power, and does not in any manner 


6. 


w 


affect the rights of the devisees............eccessecccescccecesoees 406 
11. Where the same clause of a will contains both a devise und a legney to 
the children of the testator, “‘ to be distributed when required, at mature . 


age or majority, in equal parts,” and present words of bequest are used, 
the word “ distributed,” with reference to the personal property, will be 
eonstrued as synonymous with “ divided,” and as postponing, not its dis- 
tribution, but its division among the legatees, until the period fixed by the 

Pestator. 20. ccccccccc ccd svcccccecesecwesncsseeddceeees cece vos 406 
2. If personal property be given, by words that would create an estate tail 
at common law, if the subject of the gift were land, the remainder over 

is void, and the first taker takes the whole.—Powell v. Glenn et alL.... 458 
5. Although the words “heirs of the body” ordinarily create an estate tail, 
yet they may be restricted and explained by other expressions ; and if, 
from such expressions, the testator’s intention appears to have been, that 
the estate of the first taker should cease with his life, and the property 
should then vest in his children, or, in default of children at the time of 
his death, then over to another, the remainder is good, and the words 

will be construed as words of purchase and not of limitation. ......... 458 
14. Where a testator, by one clause of his will, bequeathed certain slaves to 
each of his daughters, and to the heirs of her body begotten, and, by ano- 
ther clause, declared his intention to be as follows: “That the negroes 
willed and devised to my two daughters as above, are for their support 


— 
] 


vt 
VP) 








910 INDEX. 


15. 


16. 


17 





and maintenance, and to the support and maintenance of the heirs of their 
bodies begotten, or to be begotten, and to descend direetly after their 
death to the heirs of their bodies begotten. If either of my daughters 
above named should die without an heir of their body begotten, then, 
and in that case, the property so willed to them, or to the one that may 
so die without an heir, shall pass off, and become the property of my sur- 
viving daughter and my two sons, or their heirs ; each one to have a share 

alike in the property so willed to the one so dying without heirs.” /t 

was held : 

That the words “heirs of the body,” as used in this will, were synony- 
mous with “ children,” and that the remainder over was good. (Re- 
affirming Graves v. Williams, 17 Ala. 62.)............0....000005 

When the legal title to slaves bequeathed is vested by the will in the ex- 

ecutors, as trustees, the title of the trustees will not be continued beyond 

the time contemplated by the will for its determination............... 

. A testator, by the first clause of his will, bequeathed sixteen negroes spe- 

cifieally to his wife, and, by other clauses, made absolute specitic bequests 
to four of his daughters, giving to one eleven negroes, to another four, 
and to another two. The residuary clause was as follows: “It is my 
will and desire, that my beloved wife have the residue and remainder of 
‘my estate, both real and personal, during the term of her natural life. 
and that no sale or alteration of my plantation, stock, household furni- 
ture, or any other thing shall acerue, until her death; then it is my will 
and desire, that my negroes be divided between my five daughters, share 
and share alike, for their use during the term of their natural life, and 
not subject to the debts of their husbands, or any future husbands, and 
at their deaths to their heirs forever; and it is further my will and de- 
sire, that the residue and remainder of my estate, both real and personal. 
be divided between my four daughters, viz:” &e. Held: 

That the negroes mentioned in the residuary clause were those which 
were specifically bequeathed to the wife by the first clause, or inelu- 
ded such slaves only as were not specifically bequeathed ; and that the 
residuary clause did not embrace the slaves specifically bequeathed to 
the daughters, so as to give them a separate estate therein—Frierson 
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. A suit cannot be maintained for a legacy, until the will has been admit- 
ted to probate ; and, as the sentences of foreign courts do not operate 
beyond the limits of their jurisdiction, except as evidence, the probate of 
a will in Cuba confers no authority to proceed upon it as a will in this 
State, for the recovery of a legacy, although it might be evidence upon 


which to have the will admitted to probate here—Moore, Admr. v. Lewis. ! 


18. A decree of the Court of Probate admitting a will te probate without 


notice to the testator’s widow, is erroneous.—Stapleton v. Stapleton. . . . 


19. A bequest to certain slaves was as follows: “To each and all of the be- 


forementioned children I give and bequeath the sum of 38000 each, to be 
* appropriated and invested in the manner as hereafter described, the same 
being invested in the hands of my executors, for the special benefit of the 
said children as aforesaid; and the bondage and slavery to which said 
children, by the laws of the State, are subjected, I hereby invest in the 
hands.of my executors, for the purpose of my said executers removing 
said children, viz , (naming them) toa free State ; the others, to-wit : (nam- 
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ing them) being already ia a free States froun which they. are not to be re- 
moved to any slave State ; it being my desire to give to each and all of 
the children before-named their freedom, as also the sum of $8000, to be 
invested as hereinafter named,” viz: one-half in lands in Indiana, Illinois 
w Michigan, and the other half to be loaned out on good individual secu- 
rity, additionally seeured by mortgage on real estate ; the titles to said 
lands, and the bonds for said moneys, to be delivered to the said legatees, 
when they shall have been removed to a non-slaveholding State. Held: 
That the legacies and trusts were valid, as to all the negroes ; and that 
the Court of Chancery will not interfere, at the suit of the testator’s 
residuary legatee, to prevent the trustee from carrying out the lawful 
desire of the testator—Atwood's Heirs v. Beck, Admr........... . 590 


20 Land warrants, granted under the acts of Congress, unless specifically 


21. 


i) 
ro 


J 


24. 


devised, pass to the heirs at law... .........- eee eeeceeeesseeeees 590 
Only such real estate as is owned by the testator at the time of the exe- 
eution of bis will passes under it...............0scceeesseees wreaks 590 
The general rule is, that if a devise be to one and his children, and he bas 
children at the date of the will and at the death of the testator, the pa- 
rent and children living at the testator’s death take jointly under the will, 
if there is nothing in the will from which it can be inferred that the tes- 
tator intended the interest of the children to be postponed until after the 
death of their parent.—Nimmo v. Stewart... ........-.0ceee eee 682 


3. Jt seems, that the rule is the same, if there are no children at the date of 


the will, but some are afterwards born and in life «t the testator’s death. 682 

A bequest was in these words, viz: “ I commit to my three sons, (nam- 

ing them,) as trustees for my daughter Rhoda and her children, during 

her, the said Rhoda's, natural life, the ten following negroes,” &e., “and 

my will and desire is, that the profits arising from the aforesaid property, 

either by hiring or otherwise, shall be applied to the benefit of the said 

Rheda and her children ; and after the decease of my said daughter Rho- 

da, my desire is, that what I have left her upon trust shall be equally di- 

vided between the heirs of her body, share and share alike, to them and 

their heirs forever.” Held: 

That the children of Rhoda took an immediate and joint interest with 
their mother on the testator’s death. ............ 2 cee ecceceeecee 682 


WITNESS. 


1. 


te 


A sei. fa. agains: a defaulting witness should set out the subpena, either 
verbatim or substantially, and aver that it was served. It should also 
-ontain an averment showing at what day and term the witness was bound 
to appear, or it is fatally defective—Emanuel v. Ketehum.....:.¢... 258 


. Where judgment by nil dicit is rendered on a scire facias against a de- 


faulting witness, the judgment will be reversed on error assigned in the 
Appellate Court, if the scire facias is fatally defective for the want of 
mecessary AVErMents.. .. 2... cece cece cr cccccrccccescecrscsccccees 258 


. In reviewing the decision of an inferior court upon a question as to the” 


competency of a witness, the Appellate Court will only look to the facts 
diselosed to that court, and will not consider other facts which were not 
brought to ita view —Lankford v. Keith & Weir..................... 842 


. But when the incompetency of the witness is made to appear, in part by 


the record or the papers of the cause,and in part by parol proof, the 








912 INDEX. 
Appellate Court will not infer that the court below looked only to the 
parol proof, irrespective of the record; especially, where the parol proof 
points to the particular paper in the cause which shows his interest.... 342 
5. An agent who sues out an attachment in the name of his principal, and 
executes an attachment bond purporting to bind the principal only, to 
which he signs his principal’s name, and his own as agent, is an incompe- 
tent witness for the principal in the attachment suit................. 342 
6. The answer of a party to interrogatories filed to him under the statute 
stands upon precisely the same ground as an answer to a bill in chancery 
for a discovery ; if the opposite party introduces them, he admits that 
the respondent is worthy of credit, and cannot impeach him.— Wilson v. 
Ry ea et PT Oe SEEK ERE TE Beccciecccscicecte 35? 
4. But using the answer of a party does not make it conclusive evidence ; it 
is to be treated like the testimony of any other witness, and is to prevail 
when it is not outweighed, in whole or in part, by other testimony ; and. 
although a party will not be allowed to impeach the genera! reputation 
of his witness for truth, yet he will not be precluded from proving the 
truth of any particular fact in direct contradiction of what the witness 
may have testified; and this, not only when it appears that he was inno- 
cently mistaken, but even when the evidence may collaterally have the 
effect of showing that he was generally unworthy of belief........... 559 
8. In assumpeit to recover money paid by plaintiff, as defendant’s security 
on his official bond as deputy marshal, the marshal is a competent wit- 
ness for plaintiff, the money having been paid upon a compromise in ful! 
discharge of plaintiff's liability on said bond—Love v. Dargan........ 585 
‘9. The statute imposing a forfeiture on a defaulting witness (Clay’s Digest, 
599, § 21,) of one hundred dollars, does not give the party summoning 
the witness any right to this sum, by way of satisfaction for the injury 
which he may have sustained ; but it is imposed as a punishment upon 
the delinquent, for his disobedience to the process of the court, and is 
bestowed gratuitously as matter of good policy, upon the party summon- 
ing him.—Maclin et al. v. Wilson. ........0......00 0 cece eee ee eeees 670 
10. A defaulting witness may excuse himself, by showing that, in failing to 
attend, he was not guilty either of negligence or wilful disobedience ; and 
this should be the limit of the power of the courts below in allowing ex- 
PPE ee rere eee ree eee eee ee eee ee ee eee ee 670 
11. A bailee who is guilty of a conversion by selling or exchanging the prop- 
erty committed to him, is a competent witness for his bailor, in detinue 
for its recovery, his interest being exactly balanced.—Oliver v. McClellan. 675 











